
Appeal before CIT(A) - Few 

Critical Issues 

CA NIKHILESH KATARIA

Presentation at ICAI, Jaipur on Thursday, Nov.10, 2022



Factors affecting representation with 

physical appearance

 How much experience you had in representing before the 
authorities

 How frequent you were appearing before the appellate 
authorities

 How much confidence and knowledge you show before the 
appellate authority

 What is your reputation in the department or in the 
professionals

 Decision was more subjective than being objective various such 
reasons



Faceless Appeal Scheme



Notification No. 76/2020

[F.No. 370142/33/2020-TPL] / SO 3296(E):- 25 September, 2020

Faceless Appeal Scheme, 2020 notified

Notification No. 77/2020 

[F.No. 370142/33/2020-TPL] / SO 3297(E):- 25 September, 2020

Certain directions with respect to Faceless 

Appeal Scheme, 2020

Notification No. 80/2020 

[F. No. 279/Misc./66/2014-SO 3308(E)ITJ (Pt.) :- 25 September, 2020

Notified income-tax authorities to facilitate 

conduct of Faceless Appeals under RFAC

Notification No. 81/2020 

[F. No. 279/Misc./66/2014-SO 3309(E)ITJ (Pt.) :- 25 September, 2020

Notified income-tax authorities to facilitate 

conduct of Faceless Appeals under RFAC



Faceless Appeal Scheme



Notification No. 26/2021 

[F. No. 370142/33/2020-TPL] / SO 1438(E) :- 31 March, 2021

Faceless Appeal (Amendment) Scheme, 2021

Notification No. 27/2021 

[F. No. 370142/33/2020-TPL]/ SO 1439(E) :- 31 March, 2021

Amendment in Notification No. 77/2020 dated 25 

September, 2020 with respect to Certain directions 

under Faceless Appeal Scheme, 2020

Notification No. 139/2021 

[F. No. 370142/66/2021-TPL] / SO 5429(E) :- 28 December, 

2021

Faceless Appeal Scheme, 2021

Office Order No. 3 :- 29 December, 2021 Setting up of NFAC under "Faceless Appeal Scheme, 2021

Office Order No. 4 :- 29 December, 2021 Setting up of Appeal Units under "Faceless Appeal 

Scheme, 2021



An Overview

 Appeal - a remedy for redressal of grievances against
unjust, erroneous, undesirable or invalid Orders passed
by an Authority.

 No inherent right to appeal but conferred by the
Statute.

 This right is conferred by the statute, hence subject to
the terms and conditions specified therein.

 An appeal is a continuation of assessment proceedings.
The right to appeal is a substantive right which gets
crystallized when assessment proceedings are initiated
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Comparison-Appellate Proceedings



Comparison-Appellate Proceedings



Comparison-Appellate Proceedings



Comparison-Appellate Proceedings



Comparison-Appellate Proceedings



Before filing of submission

 Check proper appeal fee has been deposited

 Please check the appeal has been filed within time limit

 Condonation of delay is to be filed in case appeal is delayed

 Check paper book has been filed

 Check if any additional evidence is to be submitted

 Make an application for admission of additional evidence

 Check if any additional ground of appeal is to be submitted

 Make an application for admission of additional ground



Condonation of delay

 Application for condonation of delay must be made
specifying that there was a Sufficient Cause for delay.

 The CIT(A) can condone delay in filing of appeal
under section 249(3) if satisfied that delay was due to
“sufficient cause”.

 The CIT has discretionary powers of condonation
which should be exercised judiciously.

 The CIT should have a pragmatic and liberal
approach.
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Important points for application for 

condonation of delay

 Application should mention exact number of days of delay

 Application should be detailed explaining circumstances in 

which the appeal got delayed

 Application should be signed by the assessee

 Application should be supported by affidavit of assessee

 Application should be supported by affidavit of any other person 

in case such person was responsible for delay

 Application should be in two parts 

(i) Brief facts

(ii) Submission that why condonation of delay is admissible



Important points for application for 

condonation of delay

Some points which may be useful wherever applicable

 Delay is not substantial

 Delay is for the bona fide reasons beyond the control of the assessee

 Assessee is not benefitted with the delayed filing of appeal

 Assessee was not aware of the manner of proceedings being first such 
appeal

 Allowing of application will meet principle of natural justice

 This is the first time delay by the assessee otherwise regular in making of 
statutory compliances

 Allowing of application will not cause prejudice to the interest of 
revenue

 Rejection of appeal will cause huge hardship to the assessee



Case laws for supporting 

condonation of delay

➢ It should not appear that the assessee has been negligent in filing of appeal

➢ Collector, land acquisition vs. Mst. Katji & Ors. 167 ITR 471 (SC)

➢ “held that when substantial justice and technical consideration are pitted against 
each other, the cause of substantial justice deserves to be preferred, the other 
side cannot claim to have vested right in injustice being done because 
nondeliberate delay. There is no presumption that delay is occasioned 
deliberately or on account of culpable negligence or on a malafide. The litigation 
does not stand to benefit by resorting to delay, in fact he is on serious risk

➢ B. Madhuri Goud v. B. Damodar Reddy (2012) 12 SCC 69

➢ Oracle India Pvt Ltd vs. Deputy Commissioner of Income Tax (2008) 13 DTR 
371

Delay of 1297 days in filing of appeal condoned

➢ Improvement Trust vs. Ujagar Singh (Supreme Court) CIVIL APPEAL NOS. 2395 
of 2008 dated 26.06.2010



Additional Evidence

 Rule 46A. (1) The appellant shall not be entitled to produce

before the [Deputy Commissioner (Appeals)] [or, as the

case may be, the Commissioner (Appeals)], any evidence,

whether oral or documentary, other than the evidence

produced by him during the course of proceedings before

the [Assessing Officer], except in the following

circumstances,namely :



Production of additional evidence 

(Rule 46A):

 Where the AO refused to admit the said evidence 
which ought to have been admitted. 

 Where appellant was prevented by sufficient cause 
from producing evidence called upon by the AO. 

 Where the appellant was prevented by sufficient cause 
from producing before the AO any evidence which is 
relevant to any ground of appeal.

 Where AO passed the impugned order without giving 
sufficient opportunity to appellant to adduce evidence 
relevant to any ground of appeal.
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Production of additional evidence 

(Rule 46A):

 Where the AO refused to admit the said evidence 
which ought to have been admitted. 

 - Where the system malfunctioned

 - Where assessee mistakenly made full submission 
on the portal and a request was made to reopen

 - Where information was bulky and system did not 
accept

18



Production of additional evidence 

(Rule 46A):

 Where appellant was prevented by sufficient 
cause from producing evidence called upon by the 
AO. 

 - Medical reasons

 - Accountant not available

 - Parties did not co-operate

 - Banks merged 

 - Old matter
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Production of additional evidence 

(Rule 46A):

 Where the appellant was prevented by sufficient 
cause from producing before the AO any evidence 
which is relevant to any ground of appeal.

 - Not giving sufficient time 

 - Evidence not with appellant – ED / GST, etc

 - Fire or another calamity 

 - Third party refusing
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Production of additional evidence 

(Rule 46A):

 Where AO passed the impugned order without 
giving sufficient opportunity to appellant to 
adduce evidence relevant to any ground of 
appeal.

 - Suo-moto additions

 - Assessment u/s 144

 - No opportunity to cross examine

 - Addition without show cause
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Type of Additional Evidences

 Confirmation from parties regarding any particular 

transaction

 Affidavit in support of facts stated before the AO

 Copies of income tax returns, computation of total 

income, balance sheet etc. of third parties

 Cross examination from any party on the statement of 

which the AO has relied upon

 Assessment orders passed by any other AO

 Copies of returns filed under any other law like GST



Type of Additional Evidences

 Copies of ledger accounts in case the complete books of 

accounts were not submitted earlier

 Bank statements of third parties

 Copy of agreements, contract etc.

 Copy of board resolution etc.

 Books of accounts where ex parte assessment has been 

completed





Additional Evidence – Important Points
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 There is no specific provided for making application to admit additional 
evidence

 Specific mention of sub rule under which the application is being made

 Separate application to be made for additional evidence other than written 
submission

 Detailed explanation of circumstances under which the information was 
omitted to be submitted

 Separate paper book to be filed for additional evidence mentioning that the 
papers were not before the AO

 Separate paper book index should be made referring additional evidence It 
is to be stated that the additional evidence is relevant

 Additional evidence should be material for disposing of the ground of 
appeal



Additional Evidence – Case Laws

 Materials clarificatory in nature-whether amounts to additional evidence 

 Karnataka High Court in Sri Shankar Khandasari Sugar Mills vs. CIT (1992) 193 
ITR 669: ITO framed the best judgement assessment U/S 144 relying upon the 
material from the Commercial Tax Department relating to the turnover of the 
assessee. Before the CIT(A), the assessee produced S.T. assessment order for the 
first time who refused to look into the same on the pretext of additional 
evidence. Holding the action of the CIT(A) to be unjustified, the court observed-

“The appellate authority should have accepted the material produced by 
the assessee as clarificatory in nature and considered the same to test the 
fairness and propriety of the estimate”

 Evidence received pursuant to an enquiry-whether rule 46A attracted 

 Section 250(4) gives wide discretion to the CIT(A) to make such further inquiry 
as he thinks fit or to direct the AO. to make further inquiry and report the result 
to him. Even, rule 46A(4) clarifies that nothing contained in rule 46A shall affect 
the CIT(A)'s power to direct the production of any document or the examination 
of any witness to enable him to dispose of the appeal



Additional Evidence  – Case Laws

Rule 46A shall not be applicable and there shall not be any necessity on the part 
of the CIT(A) to get them subjected to scrutiny by the AO. 

 Bombay High Court in Smt. Prabhavati Shah 's case (1998) 231 ITR 1 – New 
Dimension

 Loans taken by the assessee were added as undisclosed income U/S 68. Before the 
CIT(A), the assessee wanted to produce additional evidences in the form of xerox 
copies of cheques, a certificate from the bank and copies of the bank statements 
which were not accepted by him holding that he was not obliged to accept 
additional evidences as the assessee's case did not fall in any of the four 
exceptions set out in rule 46A(l). The Bombay High Court negatived the contention 
of the CIT(A) and held that under section 250(4), he was empowered to make such 
further inquiry as he thinks fit and such power being quasi judicial power , it was 
incumbent on him to exercise the same if the facts and circumstances justify. It 
further held that if the first appellate authority failed to exercise his discretion 
judicially and arbitrarily refused to make inquiry in a case where the facts and 
circumstances so demand, his action would be open for correction by a higher 
authority. 



Additional Evidence  – Case Laws

 In a case before the Cuttack Bench in DCIT vs. Pradeep Oxygen 

(P) Ltd (2001) 71 TTJ 662, the facts were that a Board 

Resolution in support of reimbursement of medical expenses 

to its managing director was produced for the first time before 

the CIT(A). The revenue raised the technical objection of 

admission by the CIT(A) of fresh evidence in violation of rule 46A. 

Tribunal dismissed the revenue's appeal following Smt. Prabhavati

Shah's case (supra) holding that the CIT(A) was fully justified in 

examining the circumstances in which the medical 

reimbursement was made more particularly when disallowance 

was made without giving any opportunity of hearing to the 

assessee on that aspect of the matter



Additional Evidence  – Case Laws

 CIT v. Virgin Securities and Credits P. Ltd (2011) 332 ITR 

396 (Del) - CIT(A) should admit the additional evidence 

if he finds that the same is crucial for the disposal of 

the appeal. 

 Delhi High Court in Chandrakant Chanu Bhai Patel 202 

Taxman 262 - if additional evidence is without any 

blemish and in order to advance the cause of justice, 

the same ought to be admitted.



Additional Evidence  – Case Laws

 Where CIT (A) has called for production of any document on 

his own during the course of appellate proceedings, then he 

is not obliged to call for a remand report from AO on the 

said evidences. In such circumstances the revenue cannot 

raise the issue of violation of Rule 46A

 CIT v Surtech Hospital & Research Centre Ltd 293 ITR 53 

(Bom)

 CIT v Sagar Construction Pvt Ltd [2015] 56 taxmann.com 434 

(Patna) 

 Contrary view by the Kerala High Court in CIT v E. D. Benny 

283 CTR (Ker) 212



Additional Evidence  – Case Laws

 Where CIT(A) has admitted additional evidences and called 
for remand report from AO & if AO gives the report in favour
of assessee i.e. where AO accepts evidences filed by 
assessee & opines that additions are not warranted 
considering evidences, then CIT(A) considering remand 
report may allow appeal in favour of assessee. Revenue 
cannot be aggrieved by order of CIT(A) & file appeal before 
ITAT for which favourable remand report was given by AO.

 B.Jayalakshmi v ACIT [2018] 407 ITR 0212 (Mad) 

 Ramanlal Kamdar v CIT [1977] 108 ITR 0073 (Mad) 

 Jivatlal Purtapshi v CIT [1967] 65 ITR 0261 (Bom) 

 M.M. Annaiah v CIT [1970] 76 ITR 0582 (Mys)



Production of additional evidence (Rule 46A)
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Production of additional evidence (Rule 46A)

32



Additional Ground of Appeal (S.250(5)

 S. 250(5) - CIT (A) may, at hearing of an appeal, allow 
appellant to go into any ground of appeal not specified in 
grounds of appeal, if he is satisfied that omission of that 
ground from Form of appeal was not: 

wilful or 

unreasonable

 Explanation to S. 251 - In disposing of an appeal, the CIT 
(A) may consider and decide any matter arising out of the 
proceedings in which the order appealed against was 
passed, notwithstanding that such matter was not raised 
before the CIT (A) by the appellant
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Additional Ground of Appeal – Important 

Aspects

 A separate application is to be made for admission of new 

ground of appeal

 A new claim can also be made before the CIT(A)

 There is no time limit for filing of additional ground

 New ground can be taken even during the course of 

hearing i.e. when the part proceedings have already taken 

place
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Additional Ground of Appeal – Case Laws

 Madras High Court in M/s Ramco Cements Ltd. vs. DCIT Tax case 
Appeal No. 916/2014 - It is to be noted herein that the Act does 
not contain any express provision preventing the assessee from 
raising new grounds in appeal and there is no provision in the act 
restricting the Appellate Authority to entertain such new ground in 
the appeal. In the absence of statutory bar, the appellate 
authority is vested with the power, which is co-terminus with 
that of original authority, to allow the assessee to raise new 
ground, if same is bonafide and not willful or unreasonable

 S. 250(5) empowers CIT(A) to allow appellant to raise additional 
grounds of appeal if satisfied that, omission thereof was not willful 
or unreasonable. It is a discretionary power which is exercised 
based on the facts and circumstances of each case - Jute 
Corporation of India Ltd. vs. CIT: 187 ITR 688 (SC)
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Additional Ground of Appeal – Case Laws

 Where a claim is not made in ROI, including revised ROI, 

although the AO is not empowered to allow such claim, the 

same can be raised before CIT(A) as additional grounds of 

appeal –

 Goetze India Ltd. v. CIT 284 ITR 323 (SC) 

 CIT v. Jai Parabolic Springs Ltd. 306 ITR 42 (Del.)

 If facts not on record, additional Grounds of appeal can be 

admitted, and matter may be set aside for verification by AO 

–

 DCM Benetton India Ltd. v. CIT: 173 Taxman 283 (Del. HC);  

ONGC v. Addl. CIT: ITA No. 357 & 358/Del./2005 (Del. ITAT)
36



Additional Ground of Appeal – Case Laws

 There is no time limit to file additional grounds of appeal 

K.C. Khajanchi v. ITAT in C.W. No. 2164/99; 

Zakir Hussain v. CIT (2006) 202 CTR (Raj.) 40; 

Jindal Polyester & Steel Ltd. v. DCIT (ITA No.2521/Del/1997) 
(Del.Tri.)

 CIT vs. Jindal Saw Pipes Ltd. (2010) 78 CCH 0717 Del HC -
Authority of the CIT is coextensive with that of the AO. 
Moreover, s. 250(5) allows the assessee to raise an issue not 
even forming part of the grounds of appeal. CIT (A) was 
therefore justified in allowing revised claim of the assessee 
company for deduction
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Additional Ground of Appeal – Procedure

38



Procedure – CIT(A)
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Examination of Evidence – CIT(A)

40



Written Submission

 There is no format prescribed for making of written 

submission

 Submission should be on letter head if signed by AR

 Ground wise submission is to be made

 In three parts – Brief Facts, Submissions & Case Laws

 Club the submission on the grounds which are similar in 

nature

 Facts & submission of each ground should be separate

 Case laws should preferably be given in last
41



Written Submission

 Page no. of paper book to be mentioned wherever 

documents have been referred in submission

 First ground challenging validity of the order or other 

technical ground to be taken

 Segregate submission in different bullets

 Relevant, Specific and legible

 No repetitive submission
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Written Submission

 Alternative arguments

 Alternative arguments should be without prejudice to 

the substantial remedy asked for

 Case laws has to be relevant

 Take in to consideration any adverse ruling

 Copies of case laws is to be submitted
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Video Conferencing
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Power of Enhancement

O The CIT(A) can enhance assessment in respect of matters 

which could be considered by ITO, but which he failed to 

consider. However, the CIT(A) has to restrict himself to 

the material before the ITO.

O Where the A.O. on the basis of material before him had 

failed to make due enquiry, the CIT(A) has powers to 

cause such enquiry, and make the enhancement.

O Conversely where there is no material whatsoever before 

the AO for making the enquiry for the purpose of making 

addition, then the CIT (A) would not be with in his 

competence to make the enhancement.



Limitations

 No power to review except power of rectification u/s. 154.

 No power to consider validity of Act or Rules

[CIT Vs. Straw Products Ltd. 60 ITR 156 (SC)]

 Commissioner (Appeals) has no power to set aside an
order and refer the case back to AO for fresh assessment
[w.e.f 01-06-2001]

 Commissioner (Appeals) cannot award costs to parties.
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Withdrawal of Appeal:

 Appeal once filed cannot be withdrawn by the appellant.

 However the appellate authority in its discretion may allow 
withdrawal of appeal and dismiss the same as not pressed.

 In CIT v. Rai Bahadur Hardutroy Motilal Chamaria (1967) 66 
ITR 443 (SC) it has been held that: “It is also well-established 
that an assessee having once filed an appeal cannot withdraw 
it. In other words, the assessee having filed an appeal and 
brought the machinery of the Act into working cannot prevent 
the AAC from ascertaining and settling the real sum to be 
assessed, by intimation of his withdrawal of the appeal. Even if 
the assessee refuses to appear at the hearing, the Appellate 
Assistant Commissioner can proceed with the enquiry and if he 
finds that there has been an under-assessment, he can 
enhance the assessment”
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 Although the assessee has no power to withdraw 

the appeal filed before the CIT(A) as per 66 ITR 

443(SC) (supra) but the CIT(A) or Appellate 

Authority is satisfied that there will be no 

prejudice to revenue may allow to withdraw. 

[Bhartia Steel & Engineering Co. P. Ltd. Vs. ITO 

97 ITR 154(Cal)]
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Withdrawal of Appeal:



Appeal Order and appeal effect: 

 After conclusion of hearing the CIT (A) will issue a order of the 
appeal.  

 If it is in favour of the “Assessee”, either in full or partial, he has 
to file a request with AO for appeal effect.

 In case of against the “Assessee”, he has to decide to file second 
appeal file an appeal before jurisdictional ITAT within 60 days. 
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Section 251: Powers of CIT (A)-

 To confirm, reduce, enhance or annul the assessment; or

 In an appeal against the order of assessment in respect of

which the proceedings before the settlement commission

abates under section 245 HA, confirm, reduce, enhance or

annul the assessment.

 In Penalty matters, to confirm or cancel such order or vary

it so as either to enhance or to reduce the penalty;

 In any other case – he may pass such orders in the appeal as

he thinks fit.

 Power to consider and decide any matter arising out of the

proceedings in which the order appealed against was

passed, notwithstanding that such matter was not raised by

the appellant.
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Thanks

CA NIKHILESH KATARIA


