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600D AND SERVICES TAX




CASCADING OF TAX: ERSTWHILE TAX STRUCTURE

= Cascading Impact — Burden of Tax on Tax
= Non — availability of VAT credit against Service Tax / Excise liability and vice-versa

= Non — availability of CST credit against any liability

Input CENVAT  (Service Tax + Excise Duty)
(Service Tax + Excise Duty) IRNGIN R - Liability
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Input Tax Credit of VAT LN ~ VAT Liability

Input CST — Always a COST _E:_::::::::::::::: CST Liability

: Credit
available

____________ > Credit not
available

© CA SHUCHI SETHI



Important Taxes subsumed..

Octroi and

Additional Entry Tax

Excise Duties

Countervailing BB IET Purchase Tax

Service Tax Duties Duty

Central Excise Value Added

Duty Tax / CST Luxury Tax

|GST instead of CGST and SGST for Interstate Transactions — Destination Based
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Property Tax & Professional Electricity
Stamp Duty Tax Duty

TAXES TO REMAIN OUT OF GST

Excise Duty on
Alcohol for
Human
Consumption

Excise Duty on
Petroleum
Products
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DUAL GST : BASIC PROPOSED STRUCTURE

Excise Duty
VAT / CST
Service Tax

e Basic Customs Duty eZero Rated

*|GST (in place of CVD

eCentral GST and SAD)

e State GST
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Input Tax Credit : Fungibility

INWARD
SUPPLY

OUTWARD
SUPPLY
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Indirect Tax: Quick Comparison

International I On all
: Single Tax :
Perspective Suipiplies
Current on defined
Indian Multiple Taxes Coﬂceet'_?ﬁke
Scenario manufacture,

sale, service etc

Proposed GST On all

DUALTAX .
Supplies

Regime
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With
Unrestricted
Credits

With frequent
breakages in
credit chain

With
unrestricted but
fragmented
credits

And automated
processes

And
Manual / isolated
processes

And automated
processes



GST LAW PACKAGE

CENTRAL GOODS &
SERVICES TAX ACT

1+1+29+2=33 ACTS !

STATE GOODS &
SERVICES TAX (NAME
OF STATE) ACT
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INTEGRATED GOODS

& SERVICES TAX ACT




TOPICS

) eascsorost |
LoV AND SCOPE OF sUPPY |
- Tweorsupey |
) Puceorsuey |
NPT TAK GREDIT (1)
) COMPUANCE (ReTURNS) |
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BASICS IN GST




Supplier . Place of
Location

RAJASTHAN RAJASTHAN

CGST + SGST paid

© CA SHUCHI SETHI
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Supplier . Place of
Location

MAHARASHTRA GUJRAT

IGST paid to

© CA SHUCHI SETHI
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Intra-State Supplies Liable for CGST
& SGST

Inter-State Supplies Liable for IGST
Branch Transfers Liable for IGST

Imports Liable for IGST
Exports entitled for Zero Rating

)

©CA SHUCHI SETHI

13



LEVY AND SCOPE OF SUPPLY IN GST




MEANING AND SCOPE OF SUPPLY

Supply includes

For consideration & in
course or furtherance of
business

Supply without consideration

For consideration (Schedule-I)

whether or not for
business

Permanent transfer/disposal of
business assets only where ITC
has been availed

Supply b/w related persons and
distinct person as specified

Supply of goods by agent to

Sale e |mportation of
Barter service for

e Consideration

Exchange
License
Rental

principal and vice-versa

Importation of service from
related person or any of his other
establishment o/s India in course
or furtherance of business
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What covers a transaction within levy under GST?

Goods / Services

Consideration Schedule-|

© CA SHUCHI SETHI

Business
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Relevant Definitions: Goods or Services or Both

» Section 2(52):
» “goods’”’ means every kind of movable property other than money and securities but
includes actionable claim, growing crops, grass and things attached to or forming part of
the land which are agreed to be severed before supply or under a contract of supply;

e Section 2(102):
* (102) “services” means anything other than goods, money and securities but includes

activities relating to the use of money or its conversion by cash or by any other mode,
from one form, currency or denomination, to another form, currency or denomination

for which a separate consideration is charged;

[Explanation. — For the removal of doubts, it is hereby clarified that the expression
“services” includes facilitating or arranging transactions in securities;]

© CA SHUCHI SETHI
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Classification — GST Rates

Goods Services

© CA SHUCHI SETHI
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Classification

= GST Rates notified on basis of HSN Codes for Goods and SAC Codes for Services
= HSN Codes for Goods — Customs Tariff

" Interesting Principles — Technical understanding of products, understanding of
common parlance

= Classification Scheme for Services — Prescribed in GST

© CA SHUCHI SETHI 19



CONSIDERATION




WHAT IS CONSIDERATION

(31) “consideration” in relation to the supply of goods or services or both includes —

a) any payment made or to be made, whether in money or otherwise, in respect of, in
response to, or for the inducement of, the supply of goods or services or both, whether by
the recipient or by any other person but shall not include any subsidy given by the Central
Government or a State Government;

b) the monetary value of any act or forbearance, in respect of, in response to, or for the
inducement of, the supply of goods or services or both, whether by the recipient or by any
other person but shall not include any subsidy given by the Central Government or a State
Government :

Provided that a deposit given in respect of the supply of goods or services or both shall not be
considered as payment made for such supply unless the supplier applies such deposit as
consideration for the said supply;

© CA SHUCHI SETHI 21



Income Vs Supply (GST is not a Tax on Income)

Meaning Money received i.e. End Result Activity or Transaction i.e. Starting Point
Consideration Yes mandatory, no deeming fiction Mandatory, except in cases covered by
deeming fiction

Two Persons Yes mandatory, one cannot earn Yes but, by deeming fiction one person can
from itself be treated as two persons

Business Not Mandatory Mandatory

Can be —ve in value Yes includes loss No as value will always be positive or Zero

Windfall Gain Yes (without activity) No (Quid-Pro-Quo)

Return on Yes No

Investment

Recovery of Cost Yes No, if does not form part of an activity
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Business

“business” includes —

(a)any trade, commerce, manufacture, profession, vocation, adventure, wager or any other similar activity, whether or notitis
for a pecuniary benefit;

(b) any activity or transaction in connection with or incidental or ancillary to sub-clause (a);

(c)any activity or transaction in the nature of sub-clause (a), whether or not there is volume, frequency, continuity or regularity
of such transaction;

(d) supply or acquisition of goods including capital goods and services in connection with commencement or closure of business;

(e) provision by a club, association, society, or any such body (for a subscription or any other consideration) of the facilities or
benefits to its members;

(f) admission, for a consideration, of persons to any premises;

(g)services supplied by a person as the holder of an office which has been accepted by him in the course or furtherance of his
trade, profession or vocation;
(h)activities of a race club including by way of totalisator or a license to book maker or activities of a licensed book maker in

such club; and]

(i) any activity or transaction undertaken by the Central Government, a State Government or any local authority in whichzzhey are
engaged as public authorities



Business

“business” includes —

(a)any trade, commerce, manufacture, profession, vocation, adventure, wager or any other similar activity, whether
or not it is for a pecuniary benefit;

* Inherent characteristic or nature of the activity should be commercial in nature

e Otherwise it cannot be covered under any of the terms be it trade, commerce etc. or any other
similar activity.

* Though there is no mandate for a pecuniary benefit, the activity must be for some benefit.

* Pecuniary benefit means “monetary, relating to money or consisting of money”.

e Benefit may not be arising in form of monetary benefits but there must be some commercial benefit
from the activity

* Otherwise, the clause could have been framed like ‘whether or not it is for a peeuniary benefit”.

 Where the law has used a particular word in the provision, it should not be read as having no value
or redundant.
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Business: Old Legacy

State Of Andhra Pradesh vs Abdul Bakhi And Bros Profit Motive is a must to treat some activity as
[1964] 15 STC 644 (SC) business

Raipur Manufacturing Co. Ltd. [1967] 19 STC 1 (SC) Sale of Scrap by a textile dealer — not part of business
though there is intention to make profits

State of Tamil Nadu and Another Versus Board of If the main activity does not constitute business, an

Trustees of the Port of Madras 1999 4 SCC 630 (SC) incidental activity will not constitute business

Commissioner of Sales Tax vs. Sai Publication Fund Sale of publications and prasadam by a temple does

AIR 2002 SC 1582 (SC) not constitute business even if there is a profit
motive
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Branch Transfers - Economic Rationale

Branch Transfers
No GST

GST Applicable
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SUPPLY - BETWEEN PRINCIPAL AND AGENT

PRINCIPAL — AGENT TRANSACTION

Where a person, acting as an agent, for an agreed commission or brokerage, either supplies or receives
any goods and/or services on behalf of any principal, the transaction between such principal and agent
shall be deemed to be a supply.

Transaction Person Liable to

pay GST

Supplies goods to agent

Commission paid by Agent _
Principal to Agent (GST @ 18%) el Sl =17
Goods supplied by Principal PRINCIPAL

Principal to Agent for sale (GST @ 18%)
to third party

Agent receives commission
from Principal

Goods supplied by Agent Agent
to Third party on behalf of (GST @ 18%)
Principal
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Schedule-III

1. Services by an employee to the employer in the course of or in relation to his employment.
2. Services by any court or Tribunal established under any law for the time being in force.

3.(a) the functions performed by the Members of Parliament, Members of State Legislature, Members
of Panchayats, Members of Municipalities and Members of other local authorities;

(b) the duties performed by any person who holds any post in pursuance of the provisions of the
Constitution in that capacity;

(c)the duties performed by any person as a Chairperson or a Member or a Director in a body established
by the Central Government or a State Government or local authority and who is not deemed as an
employee before the commencement of this clause.

4. Services of funeral, burial, crematorium or mortuary including transportation of the deceased.
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5. Sale of land and, subject to clause (b) of paragraph 5 of Schedule Il, sale of building.
6. Actionable claims, other than lottery, betting and gambling.

7. Supply of goods from a place in the non-taxable territory to another place in the non-
taxable territory without such goods entering into India.

8.(a) Supply of warehoused goods to any person before clearance for home
consumption;

(b) Supply of goods by the consignee to any other person, by endorsement of documents

of title to the goods, after the goods have been dispatched from the port of origin located
outside India but before clearance for home consumption.
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GST on Directors Remuneration - Sudden Shock to Directors!

== SECTIONS ENGLISH v ETAFPFPS Vv ET PRENE v E-PAPER
Tae EconoMmic TiMES | Policy LA

D’mart cashier quit his job in
the best ‘possible’ way!

L 2 =
A - Dailyblog Best

m News L =58 Economy

Agrculture Finance  Foreign Trade  Indicators Infrastructure g 124

Business News > News > Economy » Policy » Remuneration paid to directors to attract GST: AAR

Senchmarks > Stock Screener > Search, Select & investin FEATURED FUNC
Nifty ® CLOSED .~ Top Growth Stocks with o id-Cap Whirae Asset Large
1l  Stocks Zu- Regular Payout o/ Groweh Stocks Requiar- Growth

o

2.266.75 ¢+ 273.85 il

Remuneration paid to directors to attract
GST: AAR

A+ & 3 []

New Delhi: Companies will have to pay GST
on the remuneration they dole out to
directors, the Authority for Advance Ruling
(AAR) has said.

In an application filed before the Rajasthan
bench of the AAR, Clay Craft India Pvt Ltd
had sought clarification on whether salaries

o
-
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What are Goods and What are Services ? Schedule -II

Nature of the transaction m

Transfer of title in goods Goods
Transfer of right in goods without transfer of title thereof Service
Transfer of future goods Goods
Lease of land Service
Lease of building Service
Job work on others goods Service
Transfer of assets on sale of business Goods
Making available of goods for private use Service
Recovery of pledged assets Goods
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What are Goods and What are Services ? Schedule -II

Nature of the transaction

Closure of business

Renting of immovable property

Sale of under construction units

Transfer of IPR

Development of IT software

Agreeing to the obligation to do an act or refrain from doing an act
Works Contract (Immovable Property)

Transfer of right to use any goods

Supply of food as a part of service

Supply of goods by an unincorporated association to its members

© CA SHUCHI SETHI

Goods

Service
Service
Service
Service
Service
Service
Service

Service

Goods
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TOLERATING AN ACT?




GST on Liquidated Damages

= A contract has a clause that in case construction of the building is not completed within 2

years then the contractor shall be liable to pay 10% of the total cost or Rs 20 lacs which ever is
higher. Whether it is leviable to GST?

What is Liguated Damage?

Where the parties to a contract, as part of the agreement between them, fix the amount

which is to be paid by way of damages in the event of breach, a sum stipulated in this way
is classed as liquidated damages where it is in the nature of a genuine pre-estimate of the
damage which would probably arise from breach of the contract.

© CA SHUCHI SETHI 37



Judgements

= Bai Mamubai Trust vs Suchitra 2019 (31) GSTL 193 (Bom)

= GST - Liability of - Royalty paid for damages/compensation for prima facie violation of
plaintiff’s legal right in suit premises - Prima facie, defendant had no right to be in occupation
of suit premises and permission to remain in possession was subject to payment of royalty to
balance equities of case - HELD : Basis of payment was alleged illegal occupation/trespass by
defendant - Such payment lacked reciprocity to make it ‘supply’ - Hence no GST is payable.

= Lemon Tree Hotel vs Commissioner GST, C Ex & Customs, Indore

= Hotel Accommodation Services - Advance booking of rooms for customers - Amount retained
whole or in part upon cancellation of such bookings by hotel when customer failed to avail its
services not liable to Service Tax under Section 66E(e) of Finance Act, 1994 - Section
65(105)(zzzzw) of Finance Act, 1994. [paras 3, 5]

© CA SHUCHI SETHI
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COMPOSITE VS MIXED SUPPLIES




Your Morning Breakfast !

y  Perfectly Sweetened” winey

| CROFTERS

£

I v Y

£57 R

@ NETWT. @ W
10 ez (2832)
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WHAT IS A COMPOSITE SUPPLY

= A supply consisting of two or more supplies
= Both the supplies should be taxable supplies under GST
= Supply can be either of goods or services or a combination of both

= Both or more supplies should be conjunctive (i.e. together at same time) to
each other

= Both or more supplies should be naturally bundled
" |t should be in ordinary course of business to bundle two or more supplies

= OQut of both or more supplies, one supply should be a principal supply (i.e.
predominant)
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WHAT IS A MIXED SUPPLY

= Two or more individual supplies

= Supply can be either of goods or services or a combination of both

= Both or more supplies should be conjunctive (i.e. together at same time) to
each other

= Supplies should be made by a taxable person
= Supplies should be made for a single price

= Such supply does not constitute a composite supply.

© CA SHUCHI SETHI
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REGISTRATION




REGISTRATION

PAN-based

State specific — Single registration for each State

Multiple registrations within a State allowed

SEZ unit to be separately registered

Application process completely automated

Registration no. 15-digit PAN based no.

State Code (2 digits) + PAN (10 Digits) + Entity Code (2 Digits) + Check sum (1 digit)

Not Tax Specific (Single registration for all statutes)
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Registration

22 (1) Every supplier shall be liable to be registered under this Act in the State or Union
territory, other than special category States, from where he makes a taxable supply of
goods or services or both, if his aggregate turnover in a financial year exceeds twenty
lakh rupees:

Provided that where such person makes taxable supplies of goods or services or both
from any of the special category States, he shall be liable to be registered if his
aggregate turnover in a financial year exceeds ten lakh rupees

© CA SHUCHI SETHI

45



From where location

Aggregate Turnover

Threshold

* Location of Service provider defined
* Location of Supplier of Goods not defined

* Taxable Supplies

 Exempt Supplies + Non GST supplies

* Exports

* Inter-State supplies

To be computed on all India basis for same
PAN

e Special Category States — 10 Lakhs
e Other States — 20 Lakhs
Raised to 40 Lakhs for supply of goods
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Mandatory Registration
* Interstate Supplier

e Casual Taxable Person

* NR Taxable person

* RCM cases

e TDS

e Supplies on behalf of others
 ISD

e Supplies through Ecom

* E-Comm

OIDAR

Registration - General
Cases where the aggregate
Turnover crosses the
prescribed threshold
[S. 22(1)]

© CA SHUCHI SETHI

Voluntary Registration

S. 25(3) of the Act
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Registration - Other provisions

e Certain persons not required to obtain registration
[S. 23(2)]

* Register within 30 days from the date of becoming liable to
register

 CTD/ NRTP to apply 5 days prior to commencement

* Single registration in each State

* Each registration is a distinct person

© CA SHUCHI SETHI
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Causal Taxable Person

“casual taxable person” means a person who occasionally undertakes
transactions involving supply of goods or services or both in the course
or furtherance of business, whether as principal, agent or in any other
capacity, in a State or a Union

territory where he has no fixed place of business [S. (20)]

Register 5 days prior to commencement of Business

Advance Deposit of Tax based on his estimation of liability

Maximum period of registration 90 days (+ extension of 90 days)

© CA SHUCHI SETHI
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VALUATION AND TIME OF SUPPLY
UNDER GST




VALUATION OF SUPPLY

Transaction Value, subject to
Value of supply * Unrelated Parties

* Priceis sole consideration

Transaction Value

e Shall Include
Taxes and duties other than GST

Amount paid by recipient instead of supplier and not included in price
Incidental costs/ expenses (such as commission, packing, royalties etc.)

Interest or late fee or penalty for delayed payment of any consideration
Subsidies directly linked to the price except for Central / State Government subsidies

e Shall not Include
e Any discount allowed before or at the time of supply as recorded in invoice
e Post Supply Discount provided

e Discountis as per agreement entered into / before supply
e Discount is specifically linked to relevant invoices
e Input Tax Credit is reversed by recipient as is attributable to the discount

© CA SHUCHI SETHI

51



Time of Supply

TS T=YWORLD® Network

Tax Point for GOODS
[Earlier 1 to 4]

1 Date of Issue of Invoice by the
Supplier

Tax Point for SERVICES

[Earlier of 1 to 4]

Date of Issue of Invoice by the
Supplier if iIssued within
prescribed time

2 Last Date on which Invoice to
be issued u/s 31(1)

Last Date on which Invoice to be
iIssued u/s 31(2)

3NA

Date of Provision of service where
invoice is not issued within
prescribed time limit

4 Date of Receipt of payment by
the Supplier

Date of Receipt of payment by the
Supplier
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PLACE OF SUPPLY




What does POS signify?

54

© CA SHUCHI SETHI



Why Place of Supply is Essential ?

= To determinate whether IGST or CGST+ SGST shall be leviable
= Which government will get tax

®" How Input Tax Credit shall flow

© CA SHUCHI SETHI
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Section 7 & 8

= SECTION 8. Intra-State supply.

(2) Subject to the provisions of section 12, supply of services where the location of the supplier and

’éhe place Cif supply of services are in the same State or same Union territory shall be treated as intra-
tate supply :

Provided that the intra-State supply of services shall not include supply of services to or by a Special
Economic Zone developer or a Special Economic Zone unit.

SECTION 7. Inter-State supply.
(5) Supply of goods or services or both, -
(a) when the supplier is located in India and the place of supply is outside India;
(b) to or by a Special Economic Zone developer or a Special Economic Zone unit; or

(c) inthe taxable territory, not being an intra-State supply and not covered elsewhere in this
section,

shall be treated to be a supply of goods or services or both in the course of inter-State trade or
commerce.
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Levy Discussion

= Based on the combination of
= Location of Supplier-- not defined for goods, defined for services.
= Place of Supply — defined under IGST Act

Different States

Location of
Supplier & Place
of Supply

Intra State

Same State

© CA SHUCHI SETHI

CGST + SGST
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PLACE OF SUPPLY OF SERVICE

Section 12 of IGST Law




Place of Supply of Services- Variations..

Default Basic Rule Export Benefit
for Foreign
Customer

General Rule * To Registered(B2B): Location Yes
Pure Destination of Recipient of Service,
(Consultancy) * To Unregistered(B2C):

Address available on record

else Supplier’s Location

Source (Renting) Location of Immovable Property No
(5 services)

Hybrid (Training, < Location of Registered No
Transportation) Address
(8 services) * Where service is performed

© CA SHUCHI SETHI

Whether Credit to
flow to interstate
buyers?

Yes

No

Yes

Whether
remittances to
foreign vendors
will be taxed as
imports

Yes

No

Yes
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\J

Place of Supply of Services - Generally

Services made to
registered person

Location of such

person

Services made to other than registered
person

Location of Location of
recipient supplier

where address on
record exists
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EXCEPTIONS TO DESTINATION RULE

Hybrid Source Principle

Training & Performance Services in relation to Immovable Property

Organization of Events and ancillary services Hotels, Mandap-Keeper Services
including sponsorship

Transportation of Goods including mail and Restaurant, Catering, Personal Grooming,
courier Fitness, Beauty Treatment, Health Services,
Cosmetic and Plastic Surgery

Passenger Transport Services Services in relation to admission to event

Banking & Stock Broking Services (not linked to Services supplied on board or conveyance
an account)
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Services directly in relation to Immovable Property

Including architects,
interior decorators,
surveyors, engineers

Carrying out or Co-
ordination of
Construction work

Ancillary Services to all
above

Other related experts,
estate agents

Lodging
Accommodation —
Hotel, Inn, Guest
House, including House
Boat

If provided in more
than one state?

© CA SHUCHI SETHI

Grant of right to use
IMP

_Accommodation in IMP

— Organising marriage,
official, social, cultural,
religious or business
functions

Location at which IMP

boat, or vessel is
located
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Issues:

= What shall be location of supplier? Renting vs Construction?
= Event Management Services for an event?

= Tour Package Services?- Hotel Part ?

= \Warehousing Services, covered here?

" Flow of ITC in case recipient is located outside the State where property is
located ?

© CA SHUCHI SETHI
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Personal Consumption Services

Restaurant and
Catering

Health Services
including cosmetic
and plastic surgery

Personal Grooming

Ancillary Services
to all above

© CA SHUCHI SETHI

Fithess and Beauty
Treatment

Location where
services are
PERFORMED
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Issues:

= Personal Grooming Services- Induction program for new employees or HR training also
covered?

Training and
Performance
Appraisal

To Registered: B2C:
Location of Performance of
Recipient Training?

What is the place of performance of online training services?

© CA SHUCHI SETHI
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Services by way of Admission to Events (Source Rule)

Admission to Cultural,
Artistic, Sporting, Scientific, Ancillary services to

Place of Supply: Place where

event actually held or park is
located

N\

Educational, Entertainment admission to events
Event or park

N\
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Services by way of Organizing Events (Hybrid Rule)

Organization of Cultural,
Artistic, Sporting, Scientific,
Educational, Entertainment

Event

Supply of Service in relation

to Conference, fair,
Exhibition, Celebration of
similar events

N\

N\

Ancillary services to
organising events

Assigning of sponsorship of
any of the above events

© CA SHUCHI SETHI

To a registered person —
location of recipient

other than above —place
where event actually held

If event outside India:
Location of recipient

N\
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Services by way of Transportation of Goods

7~ N\

Including Mail, Courier

o S

7~ N\

To registered person — location of
such person

N S

7~ N\

Person other than registered
person — location at which goods
are handed over for
transportation

N S

© CA SHUCHI SETHI

Exception if
Goods are
meant for

movement
outside India
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Lets Think?

= M/s Pure White no Cracks Private Limited exports Marble Slabs outside India
to Gulf countries. Details of marble slabs to be exported after 1-7-2017 are as
following:

Value of Goods Exported 50 cr

Freight & Forwarding Expenses . 10 cr
(including Ocean Freight)

= Whether company is liable to pay any GST ? It is of belief that exporter is not
liable for any GST
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Telecommunication Services

Telecommunication Service
including data transfer,
broadcasting, cable & DTH

Mobile Connection for
Telecommunication & Internet

Service by way of fixed
telecommunication line, leased
circuits, cable, dish antenna

Post Paid — Location of billing
address

Pre Paid — Location where
payment received/ voucher sold

© CA SHUCHI SETHI

Location of installation for
receipt of service

Internet Banking, Electronic
Mode — Location of recipient

Through Selling Agent: Address
of Agent
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Banking & Financial Service

.

Banking &
Financial Service,
Stock Broking

Service linked to
Recipient’s A/c

Service not linked

to Recipient’s

Account

© CA SHUCHI SETHI

Location of
Recipient, on the
records of supplier

Location of
Supplier
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Brief Summary

Nature of Supply If supplier & recipient in India If either supplier or
: : recipient outside India
To Registered Person To unregistered Person
General Rule Location of recipient  Location of recipient if address Location of recipient of
available or location of supplier services.

Immovable Property Location of Location of Immovable Property Location of Immovable
Immovable Property Property

Training or Location of recipient  Place where services are Place where services are

Performance preformed. preformed.

Appraisal

Admission to Event  Place of event Place of event Place of event

/ Park

Transportation of Location of recipient  Place where goods handed over Place of destination of

Goods for transportation goods
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Brief Summary

Nature of Supply If supplier & recipient in India If either supplier or
To Registered Person To unregistered Person recipient outside India
Passenger Location of recipient Place where passenger embarks Place where passenger
Transportation on conveyance for journey embarks on conveyance
for journey
Banking & Financial Location of recipient  Location of recipient as per Location of supplier for
Services as per record record account related services
Insurance Location of recipient Location of recipient as per Location of recipient
record
Intermediary Location of supplier

- Commission

Performance Based Location of recipient Location of recipient Place of Performance
Services (Jobwork)
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Import/ Export of Services

13 (12) : Online Information and Database Access Retrieval Services

13 (11) : Services Provided on board conveyances

13 (10) : Passenger Transportation Services

13 (9)
13 (8)
13 (6)
13 (5)
13 (4)
13 (3)
13 (2)

: Place of Provision of a service of transportation of goods
: Specified Services- POP is location of Service Provider

: Part Performance of Service at different locations

: Services Relating to Events

: Location of Immovable Property

: Performance based Services

: Location of Receiver
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INTERMEDIARY - INTER STATE SUPPLY VS INTRA

STATE SUPPLY
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Facts of the Case

E‘ M/s Principal Inc

g== Mr Middleman
~ located in Indla

|
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Place of Supply Provisions- Sec 13

= SECTION 13. Place of supply of services where location of supplier or location of recipient is
outside India

(1) The provisions of this section shall apply to determine the place of supply of services where the
location of the supplier of services or the location of the recipient of services is outside India

(8) The place of supply of the following services shall be the location of the supplier of services,
namely :-

(b) intermediary services;
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INPUT TAX CREDIT
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ITC - Important Definitions

Input Tax Credit
S. 2(63)

Input Tax

S. 2(62)

Input Tax Credit means credit of Input Tax

IGST Paid on Import of Goods

|IGST, CGST, SGST, UTGST Tax paid on supplies

Tax payable under RCM u/s 9(3), 9(4) CGST/SGST

Tax payable under RCM u/s 5(3), 5(4) IGST Act

©CA SHUCHI SETHI 79



ITC - Important Definitions

All goods except capital goods used or
intended to be used by a supplier in
the course or furtherance of business

Inputs

* Definition is very wide to cover every aspect of business
* Meaning of the term “used”

©CA SHUCHI SETHI
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ITC - Important Definitions

Capital Goods

Goods, the value of which is capitalized
in the books of accounts of the person
claiming the input tax credit and which
are used or intended to be used in the
course or furtherance of business

©CA SHUCHI SETHI
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ITC - Important Definitions

Input Service means any service used or
) intended to be used by a supplier in the
Services course or furtherance of business

Input

* No requirement of direct use In the manufacturing process —
For e.g. Commission paid to agent
* Use in the factory no more a condition

©CA SHUCHI SETHI
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ITC - Basic Conditions

Eligibility and

Conditions for
claiming ITC

Every registered person shall, subject to such
conditions and restrictions as may be prescribed and
in the manner specified in section 49, be entitled to
take credit of input tax charged on any supply of
goods or services or both to him which are used or
intended to be used in the course or furtherance of
his business and the said amount shall be credited to
the electronic credit ledger of such person

* Registration is a pre-requisite for claiming ITC
* Input Tax Charged on supplies made to such Registered

person

* Such supplies are used or intended to be used in the

business

© CA SHUCHI SETHI
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ITC - Conditions for availment

* Possession of Tax Paying Document

Other * Reflection of the invoices in GSTR-2B

Conditions
* Receipt of Goods/ Services

attached for
claiming credit

* Tax has been actually paid to the
appropriate government

* Furnishing of return u/s 39

©CA SHUCHI SETHI
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Conditions for claiming Input Tax Credit

ePossess invoice/challan/other document

eReceive goods/services

e\Vendor has paid tax charged on which credit is taken to the Government
eClaimant has filed the relevant returns

- Prove that goods and services are actually received
- No credit on advance payment, but tax to be paid on advances

- Keep a control over vendor
- File returns to take credit
- Take timely registration for new business

© CA SHUCHI SETHI
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ITC - Duty paying documents

Possession of
Tax paying

documents

* Invoice issued by supplier (Original/
Duplicate)

* Self Invoice issued under section
31(3)(f) subject to the payment of tax

* Debit note issued by a supplier

* Bill of entry

* An ISD invoice or Input Service
Distributor credit note or any
document issued by an Input Service
Distributor

©CA SHUCHI SETHI
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ITC - Payment of Tax by Supplier

Payment
* Arise India Ltd [TS-314-HC-2017 (DEL)] - if law seeks to visit disobedience
Of GST by with disproportionate consequences to a bona fide purchasing dealer, it
th will become vulnerable to invalidation on the touchstone of Article 14 of
€ the Constitution

supplier

©CA SHUCHI SETHI
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ITC - Other Conditions

* Goods against a Tax Invoice are received in Lots/

Installments
* Credit to be claimed when last lot is received
* In SKD/ CKD cases Rule 55(5) states that supplier to issue
Othe': : invoice for full value at the time of first movement
Conditions * Subsequent movement shall be undera DC

* Original invoice to be sent with the last lot
* Depreciation claimed on the tax component

* No ITC if depreciation claimed in respect of tax

component

©CA SHUCHI SETHI
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ITC - Other Conditions

* Failure to pay within 180 days

* If Supplier invoice not paid within 180 days from the date of
invoice — ITC availed shall be added to the output tax of the
claimant

* GST - Rule 37 — in case of non-payment within 180 days —
furnish details of amount not paid and the proportionate tax
not paid there on

* The amount of reversal shall be payable along with Interest

* Re-credit permitted (without time limit) once payment is
made

Other

Conditions

©CA SHUCHI SETHI
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ITC - Other Conditions

* Time Limit for claiming Credit — Section

16(4)

* |ITCin respect of Invoices/ Debit notes issued during
Othe'_'_ a Financial year can be claimed not later than
Conditions earlier of the following dates:

* 30-Nov of the following financial year
(Earlier it was Due date for filing of return for

Sep)

©CA SHUCHI SETHI
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ITC - Blocked Credits

©CA SHUCHI SETHI
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ITC - Blocked Credits

EXCLUSIONS IN ITC

Motor Vehicle & Other Conveyances

Food & Beverages, Outdoor Catering,
Beauty Treatment, Health services,
Cosmetic and Plastic Surgery,

Membership of Club, Health & Fitness
Centre

Rent-a-cab, life insurance, health
insurance for employees except when
such services are notified as obligatory
upon employer

Travel benefit extended to employees on
vacation

Works Contract service supplied for
construction of immovable property

Goods / Services for construction of
immovable property on his own
account

Tax paid under Composition Scheme

Goods or Services for Personal
Consumption

Goods lost, stolen, disposed by way of
gift or free samples.

©CA SHUCHI SETHI
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ITC on Trucks or Bus?

TS T=YWORLD® Network

ITC is blocked only for passenger vehicle having seating capacity less than 13 persons.

= |TC of repair and other services in respect of these vehicles is also blocked.

ITC on goods vehicle is allowed

ITC on leasing, renting or hiring of motor vehicles is also blocked for these vehicles.

So in respect of bus, ITC is available for
= Bus purchased
= Taken on lease, rental or hire can be availed

= Expenses of insurance, servicing, repair and maintenance
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ITC on Insurance

TS T=YWORLD® Network

= |TC on life insurance and health insurance is blocked.
i) Keyman Insurance Policies

= Keyman insurance can be defined as an insurance policy where the proposer as well as the
premium payer is the employer, the life to be insured is that of the employee and the benefit,
in case of a claim, goes to the employer.

= |t is life insurance. ITC should not be available.
ii) Workers compensation insurance policy -

= Workmen's Compensation Insurance Policy provides for legal
liability coverage for compensation to employees for bodily injury or death caused due to
accidents / occupational diseases arising out of and in course of employment

= |TC should be available.
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ITC on Personal Expenditure

TS T=YWORLD® Network

(5) Notwithstanding anything contained in sub-section (1) of section 16 and sub-section (1)

of section 18, input tax credit shall not be available in respect of the following, namely :—

= (g) goods or services or both used for personal consumption;

= ITCon:

= Uniform
= PPE Kits
= |aptops

= Packed Water

What is meant by personal consumption in case of a business entity?
Is personal consumption equivalent to non-business?

Section 16(1) allows credit only for goods or services used in course
or furtherance of business.
Does personal consumption means human consumption?
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Personal Consumption

TS T=YWORLD® Network

Gujarat High Court 2002 253 ITR 749 Guj
Sayaji Iron And Engg. Co. vs Commissioner Of Income-Tax on 25 July, 2001

10. There is one more aspect of the matter which requires to be considered. The assessee which is a
private limited company is a distinct assessable entity as per the definition of "person" under Section

2(31) of the Act. Therefore, it cannot be stated that when the vehicles are used by the directors, "even if
they are personally used by the directors" the vehicles are personally used by the company, because a
limited company by its very nature cannot have any "personal use". The limited company is an inanimate
person and there cannot be anything personal about such an entity.
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ITC AND CONSTRUCTION

TS T=YWORLD® Network

Eligibility to claim input tax credit in respect of materials and services procured for the
purposes of construction of shopping malls

Safari Retreats Pvt. Ltd. [2019-VIL-223-0ORI] pending before Apex Court

Similar view in following cases:

Oberoi Mall Ltd. [2017 (47) S.T.R. 292 (Tri. - Mumbai)]

Navaratna SG Highway Prop Pvt. Ltd. [2012 (28) S.T.R. 166 (Tri. - Ahmd.)]
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ITC on Plant and Machinery

TS T=YWORLD® Network

ITC is blocked for construction of immovable property other than plant or machinery.

Explanation. — For the purposes of this Chapter and Chapter VI, the expression “plant and machinery”
means apparatus, equipment, and machinery fixed to earth by foundation or structural support that are
used for making outward supply of goods or services or both and includes such foundation and
structural supports but excludes —

(i) land, building or any other civil structures;
(ii) telecommunication towers; and

(iii) pipelines laid outside the factory premises.

Immovable plant or machinery — Nexus with outward supply required for eligibility of credit
Water Treatment Plant?
Passenger Lift?

Goods Lift?
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ITC on Sales Promotion Items

TS T=YWORLD® Network

Interpretation of ‘Gift’
Definition of gifts derived from various sources:

= As per Gift Tax Act: Transfer from one person to another of any movable or immovable property
voluntarily without consideration in money or money’s worth.

= |n case Sonia Bhatia v/s State of UP, it was held that a gift is a transfer which does not contain any
element of consideration in any shape and form- Love, affection, spiritual form benefit and many
other factors may enter in the intention of the donor to make a gift but these filial considerations
cannot be called or held to be legal considerations as understood by law.

= The Australian High Court in Commissioner of Tax v/s McPhail held that, a donation under a
contractual obligation cannot be termed as “gift”.

* |n case Marks & Spencer PLC, the Tribunal held that in commercial common sense approach, the
term ‘FREE’ is used for marketing, but the economic and commercial reality of the offer was that
M&S was offering a package of 4 items for 10 Pounds, so the price must be allocated across all four
items.
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ITC - Apportionment
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ITC - Apportionment of Credits

Where the goods or services or both are used by the registered
person partly for the purpose of any business and partly for other
purposes, the amount of credit shall be restricted to so much of the
input tax as is attributable to the purposes of his business

Where the goods or services or both are used by the registered person
partly for effecting taxable supplies including zero-rated supplies under
this Act or under the Integrated Goods and Services Tax Act and partly for
effecting exempt supplies under the said Acts, the amount of credit shall be
restricted to so much of the input tax as is attributable to the said taxable
supplies including zero-rated supplies

Exempt Supply “exempt supply” means supply of any goods or services or both
S 2 ( 47) which attracts nil rate of tax or which may be wholly exempt from

- tax under section 11, or under section 6 of the Integrated Goods
and Services Tax Act, and includes non-taxable supply;

“Non-taxable supply” means a supply of goods or services
or both which is not leviable to tax under this Act or under
the Integrated Goods and Services Tax Act

Non Taxable Supply
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ITC - Apportionment of Credits

The value of exempt supply under sub-section (2) shall be
such as may be prescribed, and shall include supplies on
which the recipient is liable to pay tax on reverse charge
basis, transactions in securities, sale of land and, subject to
clause (b) of paragraph 5 of Schedule I, sale of building

Value of Exempt Supply shall include the following:

a) Transaction Value of all the exempt supplies

b) Transaction Value of services on which tax is
payable under RCM

c) Sale of Land/Completed Buildings

d) Sale of Securities- 1% of sale value

Explanation - For the purposes of this sub-
section, the expression “wvalue of exempt
supply” shall not include the value of activities
or transactions specified in Schedule 1ll, except
those specified in paragraph 5 of the said
Schedule

©CA SHUCHI SETHI
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ITC - Apportionment of Credits

Inputs/ Input Services exclusively used for non CSR Expenses, Personal expenses of directors, owners
Business purposes

Inputs/ Input Services exclusively used for exempt T2 50 Liquor, petrol

supplies

Inputs or input services representing blocked credits T3 50 Rent a Cab, food and beverages, outdoor catering
u/s 17(5)

Input and Input services exclusively used for taxable T4 500 Taxable supplies, Exports and SEZ Supplies
supplies including zero rated supplies

Input and Input Services credit other than above C2 350 Other than above

Total Input Credit T 1,000 T1+T2+T3+T4+C2

Value of Exempt Supply during the month E 10,000 Exempted Supplies, sale of land, etc

Taxable Turnover including Zero rated turnover during 10,000

the month

Total Turnover during the month F 20,000

Common Credit 350 1,000 — [50+50+50+500]

Common Credit relating to exempt supplies Da 175 Value - exempt supplies in the State X Common Credit

Total Turnover in that State
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ITC - Apportionment of Credits

Total ineligible credit 192.50 175+ 17.5
Eligible Common Credit 157.50 350 —192.50
Total Eligible credit for the month 657.50  157.50 + 500

* Interest on loan is an exempt supply in terms of exemption notification [Notification No. 12/2017-CT
(Rate)]

* Air freight and ocean freight have been exempted from payment of GST [Entry No 19A, 19B have
been inserted by Notification No. 2/2018-CT (Rate), dated 25-1-2018 thereby amending notification No.

12/2017-CT (Rate)]

Notification No. 3/2018-CT, dated 23-01-2018 has amended the rule and substituted the explanation
contained in Rule 43 so as to exclude value of following exempted supplies from exempt supplies:

* Interestincome
* Value of transportation services by a vessel from custom clearance station in India to a place outside

India

104
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ITC - Apportionment of Credits

» Calculation of eligible ITC to be done on a monthly basis for credits pertaining to the said month

» After the year end, a final calculation for proportionate credit needs to be identified and the following
impact needs to be taken by the September return of the next financial year:

A) In case credits already claimed are less than the credits eligible in the final working- To take differential
credits

B) In case credits already claimed are more than the credits eligible in the final working- To consider
difference as output liability and pay the same along with interest from 15t April till the date of payment

105
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ITC - Set Off against Liability

To be Setoff in Credit of CGST Credit of SGST Credit of IGST
the same order
1 CGST Liability SGST Liability IGST Liability
2 IGST Liability IGST Liability CGST Liability
3 X X SGST Liability

Central GST Credit

State GST Credit

IGST Credit

n
»

Credit
available

©CA SHUCHI SETHI

_____ g Credit not
available

Central GST Liability

State GST Liability

IGST Liability
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ITC AND ERRORIN GSTR-3B
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Bharti Airtel Ltd. vs. Union of India [2020] 116 taxmann.com 416 (Delhi)

TS T=YWORLD® Network

" |nadvertent errors were made in filing of Form GSTR-3B for July 2017 to September 2017
primarily due to non-existence of system-based matching and rectification in the same month
(Form GSTR-2 and Form GSTR-3B non-functional).

= Petitioner has made excess payment of taxes in cash.
= Petitioner had to avail ITC based on estimate

= Petitioner desired to correct its returns for the months in which mistakes occurred — Form
GSTR- 3B and Circular No. 26/26/2017-GST dated 29.12.2017 preventing the Petitioner
from doing so, as they require rectifications to be made in month in which discrepancy
noticed. This lead to accumulation of ITC without foreseeable utilization
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Bharti Airtel Ltd. vs. Union of India [2020] 116 taxmann.com 416 (Delhi)

TS T=YWORLD® Network

» The statutory provisions (i.e. Section 37, 38 & 39), provided not just for a procedure but a right
and a facility to a registered person by which it can be ensured that the ITC availed and returns
can be corrected in the very month to which they relate

= Form GSTR-2, and 3 were not made operational: Neither the systems of the Government were
ready, nor were the systems of the suppliers all across the country geared up

= Therefore, no cogent reasoning behind the logic for restricting rectification only in the period
in which the error is noticed and corrected, and not in the period to which it relates.

= Petition allowed accordingly and para 4 of above circular read down to the extent it restricts
rectification of Form GSTR-3B in the period in which the error occurred.
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REVERSE CHARGE MECHANISM
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Some Basic Pointers

TS T=YWORLD® Network

ITC available on payment of tax

Tax to be paid by cash ledger only

Duty paying document- is Sec.31(3)(f)- self invoice — WHEN SUPPLIER IS UNREGISTERED

Self invoice to be issued on the date of receipt of goods or services when supplier is not
registered .

Consolidated invoice provision is for 9(4) and not 9(3)

© Yash Dhadda 111



Services covered under RCM

TS T=YWORLD® Network

= GTA
= When supplier is not paying at 12%

= Services of Individual Advocate provided to any business entity.
= Services by way of Sponsorship to any body Corporate or Partnership Firm (Firm to include LLP)
= Services provided by Director to Body Corporate

= Services provided by Central/State Government, local Authority by way renting of immovable
property to any registered person

= Long Term Lease Long term (30 years or more) by any person against consideration in the form of
upfront amount (called as premium, salami, cost, price, development charges or by any other
name) and/or periodic rent for construction of a project by a promoter.

= Security services (services provided by way of supply of security personnel) provided by person
(other than body corporate) to a registered person
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RETURNS UNDER GST
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Types of Returns - Original Law

TS T=YWORLD® Network

Form GSTR

4A

5A

Nature of Compliance/ Category of tax payer

Filing of monthly details of outward supplies

Communication of auto drafted details of supplies to the Recipient
Filing of monthly details of inward supplies
Communication of auto drafted details of supplies to the Supplier

Monthly Return

Composition Taxable person

Communication of auto drafted details for person opting for composition

Return for Non-Resident Taxable persons

Details of supplies of OIDAR services provided by person located outside
India to a non-taxable in India

Return for Input Service Distributors

TDS return

Statement of TCS

©CA SHUCHI SETHI

Periodicity

Monthly

Monthly
Monthly
Monthly

Monthly

Quarterly

Quarterly

Monthly

Monthly

Monthly

Monthly

Monthly

Due Date in the
succeeding month

1 Oth

After 10th

1 5th

After 15th

20th

18th

After 10th

20th

20th

13th

1 Oth

20th
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Types of Returns - Current Practice

TS T=YWORLD® Network

Monthly furnishing of Form 3B

Monthly furnishing of Form GSTR-1

Details of Inward Supplies - Form GSTR-2A
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GSTR-1 1

5. B2CIL
6. Zero Rated

7. B2CS (Net of CN)

8. NIL/Exempt/ Non-GST

9. Amendments [Incd. CN] 4-5-6
10. Amendment to 7

11. Advance/ Adj.

12. HSN Summary

13. Doc Summary
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GSTR 3B

TS T=YWORLD® Network

FORM GSTR-3B

[See rule 61(5)]

1. GSTIN
2. Legal name of the registered person
3.1 Details of Outward Supplies and inward supplies liable to reverse charge

(a) Outward taxable supplies (other than zero rated. nil
rated and exempted)

(b) Outward taxable supplies (zero rated )

(c) Other outward supplies (Nil rated. exempted)
(d) Inward supplies (liable to reverse charge)

(e) Non-GST outward supplies
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GSTR 3B

TS T=YWORLD® Network

3.2 Of the supplies shown in 3.1 (a) above, details of inter-State supplies made to unregistered persons,
composition taxable persons and UIN holders

|

Persons

Supplies made to Unre gistered

Place of Supply

(State/UT)
2

Total Taxable value

&

Amount of Integrated Tax

4

Supplies made to Composition
Taxable Persons

Supplies made to UIN holders

©CA SHUCHI SETHI
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GSTR 3B

TS T=YWORLD® Network

1. Eligible ITC

Details

Integrated Tax

Central Tax

State/UT Tax

Cess

‘(A) ITC Available (whether in full or part)

(1) Import of goods

(2) Import of services

than 1 & 2 above)

(3) Inward supplies liable to reverse charge (other

(4) Inward supplies from ISD

(5) All other ITC

(B) ITC Reversed

(1) As per rules 42 & 43 of CGST Rules

(2) Others

(C) Net ITC Available (A) — (B)

(D) Ineligible ITC

(1) As per section 17(5)

(2) Others

©CA SHUCHI SETHI
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GSTR-3B

2. Values of exempt, nil-rated and non-GST inward supplies
‘ Nature of supplies Inter-State supplies ‘ Intra-State supplies ‘
1 2 S
From a supplier under composition scheme. Exempt and Nil rated|
supply
Non GST supply

6.1 Pavment of tax

Tax paid | Tax/Cess
TDS./TCS

Description Tax Paid through ITC
payable | Integrated | Central
Tax

Integrated Tax

Interest

Late
Fee

Central Tax

State/UT Tax

Cess

P T ab o Wallis pit ol o B o PRSI KR
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Important Aspects in Returns

Returns to be filed compulsorily, even if no transaction

Transaction Level, HSN/SAC level Information to be provided

Concept of Matching of transactions

All prior returns to be compulsorily filed to file subsequent returns

Return filing accuracy to impact compliance rating of assessee

Product/ service level consolidated summary of inward and outward supplies to be provided
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EXPORT/IMPORT OF GOODS
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Export of Goods

e Section 2(5) of the IGST Act

» “export of goods” with its grammatical variations and cognate expressions,
means taking out of India to a place outside India

* Section 8(2) of the IGST Act

* The place of supply of goods exported from India shall be the location
outside
India

* Section 3(5) of the IGST Act
 Deemed Interstate Supply

e Section 16 of the IGST Act

e Zero Rating of Exports
e Option to export under Bond or Rebate

123
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Example....

Export Export

LELS e N
il Not Export -- &
————————————————————————————————————————— - \ —_?-:;,----.._/

H Form and ARE-1 Redundant? s
Manufacturer oder
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Import of Goods

e Section 2(10) of the IGST Act

* “import of goods” with its grammatical variations and cognate expressions,

" means bringing into India from a place outside India
e Section 8(1) of the IGST Act

* The place of supply of goods imported from India shall be the location of the importer
* Proviso to Section 5(1) of the IGST Act

* Levied and Collected under Section 3 of Customs Tariff Act

e At the point when the duties of customs are levied
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REFUNDS UNDER GST

Refund claim is required to be filed within 2 years from relevant date.

Refund order to be passed within 90 days from the date of receipt of application.

80% refund can be released provisionally and balance 20% after verification.

For refund application < Rs. 5 Lakhs only declaration & proof for incidence of tax is required.

Refund claim
available in case of

Accumulated credit
due to inverted duty Deemed Export
structure
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ACCOUNTING SYSTEMS
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Important Points for Tagging

. HSN/SAC Vs dreceronn
EE Original/Revised Invoice :l:

EE DN/CN-Original Invoice :l:
‘:E Eligibility of Credit :l:
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Open Issues-Needs Attention !

Rate of Tax - ??

Tax Free Procurement-
Not possible under GST

Consolidation of Units
in a State: How to
proceed

Export Transportation :
Costly

Duty Drawback Rates

RCM supplies- Exporter:
Tax payable by exporter

Job Work to be costly:
Now GST payable on
Job Charges

Procurement for
unorganized Sector- ITC
challenge

© CA SHUCHI SETHI

Migration Challenges :
Unique No / Email,
Business Locations

Opening Stock of Goods
on 15t July: Credits

Import under Advance
License

Related Party Valuation




Open Issues-Needs Attention !

Availability of ITC on Credit of Transitional
HSN based classification payment of tax by Change in CIF/FOB sales Period
vendor

Dealing with Central AULTITELel) O Limit of Rs 1.5 done

Accounting and Return Anti-Profiteering

Authority Eline away

Taking responsibility of Matching of Invoice

Tax on Deemed Exports
Job Worker with Debit/Credit Note P

Tax on Branch Transfer
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Opportunities \#e"
straight ahead




Th a n k You Shuchi Sethi

Chartered Accountant
9928836695

shuchis.dco@gmail.com
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