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“Palkhiwala used to look into eyes of judges 
and dominate their brains” 
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Presentation 

 Fonts 
 Times new Roman 

 Verdana 

 Georgia 

 Spacing 
 1.5/ double spacing 

 Referencing 
 Name of Assessee [PAN] 

 Assessment Year 

 DIN 

 Subject 
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Essentials of draft 

Facts 

Law 
• Notice, provisions, jurisdiction 

Taxpayers Charter 

Reference to Verification team 

Video Conferencing 

Supportings 
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Drafting tips 

Salutations 
• May it please Your Honours 
• Respected Sir 
• Hon’ble Sir 

Starting 
• At the outset 
• This is in response to captioned appeal 
• This is in regard to 
• With regards to the issue 
• We submit as follows: 
• We state as follows 
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Drafting 

Special 
• Without prejudice to above 
• Be that as it may 
• Needless to mention 
• It may be appreciated that 
• Whilst on the issue 
• It is pertinent to note 

Jurisprudence 
• Reliance is placed on 
• The Appellant relies on 
• Your kind attention is invited to  
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Drafting 

End note and prayers 
• The Appellant prays that the said addition/disallowance 

be deleted. 
• In view of foregoing it is humbly submitted. 
• For this act of kindness we shall always remain grateful 

to you. 
• We hope this fully explains the issue, however we shall 

be happy to elucidate further, if need be. 
• Further, we request you to grant us a personal hearing 

to enable to us to elaborate on the above matter. 
• Hoping to be excused for the inconvenience caused. 
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Pictures and tables 
 Explain facts in tables so that it is easy to understand 

 Precision and concisement 
Averment Rebuttal 

Assessee did 
not furnish 
information 
regarding 
stock, month 
wise cash in 
Hand, 
monthly 
analysis of 
cash deposits 
and 
comparing 
them with the 
last year’s 
figure. 

The Assessee is a small retail Kirana shop business man with limited resources, 
means and understanding and has tried to submit all possible details in the time 
available. Merely because the high figh MIS details of monthly stock, cash deposit 
and comparative figures from presumptive period is not available cannot be used 
to assume that no business existed. 
  
The Tax payer’s charter now holds the AO responsible to consider tax payer 
as honest however the impugned draft order is purely based on conjectures 
and surmises with a biased mind.  
  
What more can a small Kirana shop keeper can maintain apart from voluminous 
records which have been submitted. We request that a fair and reasonable 
treatment be accorded to Assessee and addition should not be made on 
conjectures and surmises with biased mind. 
  
Be that as it may we request that verification of complete books of accounts 
be referred to the verification team if there is any communication difficulty in 
comprehending the details submitted by the Assessee. 
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Taxpayers Charter 
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Issues in assessment/appeals 

Cash deposit and best judgment of non filer farmers and 115BBE 

Surrender in survey taxed at 77.5% in S.115BBE retrospectively 
applied 

Verify source of Investment in property 

Ex-party orders – deceased, non appearance 

Section 56(2)(vii) difference 

Verify demonetisation cases, trends 

NMS information – No return in case of 194IA cases (900) 
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Cardinal Principles 
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Impact of other laws on 
Income tax 
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Other important statutes 

General Clauses Act 

Indian Evidence Act 

Contract Act 

Sale of goods Act 

Insolvency and Bankruptcy Code 

Civil Procedure Code 
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Salary 
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 Cash Salary 

 PF provisions not complied 
 In Addl.CIT v. Shree Ambica Auto Sales (ITA 

No.2042/AHD/2008) held that mere “non-deduction of 
PF” cannot be a ground for making disallowance of salary 
expenditure. 

 ITO v. Durgawati Jitendra Tiwari (ITA 5373/Mum/2010) 
it is categorically held that “merely because the assessee 
has not deducted the PF and ESIC on such payment of 
wages does not mean that the said payments of wages 
have not been incurred wholly and exclusively for the 
purpose of the business  

 



DCIT v. Arjun Bhowmick (ITA 1071/Kol/2010) 
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 “Admittedly, assessee has produced a register, which contained 
payments to various labourers. Admittedly, this register does not 
contain the  
 addresses of the labourers  
 nor it contains revenue stamp,  
 nor is it signed by the Labour Department,  
 no PF has also been deducted.  

 Does all these wrongs in its entirety or individuality make the 
expenses incurred by the assessee deniable?  

 Can this defect be held to be changing the mode of payment of the 
assessee from one mode to another?  

 Here we would answer ‘no’……… ………………………………. A 
violation of the provisions of Provident Fund Act could have best lead 
to initiation of proceedings under the P.F. Act. Not maintaining the 
labour register as per the required Laws of the Labour Laws is a 
violation of the Labour Laws and not of the Income Tax Act. In short, 
violation of any law as long as the payment does not become illegal 
on account of such violation; the same cannot be hit under the 
Income Tax Act.” 



Indian Evidence Act 

IEA not strictly applicable to Income tax 

• Dhakeshwari Cotton Mills [1954] 26 ITR 775 

Rigours of IEA may not be applicable to tax 
cases, but the AO is not prevented from applying 

• Chuharmal vs CIT [1988] 172 ITR 250  

Importance of Evidence law cannot be 
undermined 

|CA. PANKAJ SHAH | 969 189 3040 | 



Usefulness of IEA 

To consider Section 91, 92 and 94 of 
IEA for 

• Considering the terms of document 
• Interpreting certain terms of document and its 

effect 
• Terms of document and the validity has to be 

decided based on provisions of IEA 

AVN Jagga Row vs. SIT 166 ITR 862 
(AP) 
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Genuineness of Transactions 

Deeming Provisions (Section 
68 to 69D) 

• Assessee to establish genuineness  
• These are Charging  Sections for 

such sums 
• Bhogilal Virchand vs. CIT (1981) 

127 ITR 591 
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Normal Issue Party whom claims 
contrary (normally AO) 

Deeming Provision 68 
to 69D 

Initial onus on Assessee 
to prove nature & 

source 
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Thumb Rule 

Presumption of good faith 

Assessee has acted in a 
bonafide manner, unless contrary 
proved by Revenue 
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Thumb Rule Not Applicable 

Sections 68 to 69D 

presumption against the taxpayers 

Rebuttal by explaining Nature and Source 

Shifting of onus by establishing 
• Identity 
• Creditworthiness  
• Genuineness 

|CA. PANKAJ SHAH | 969 189 3040 | 



The Identity Crises – Onus shift 

By Merely by establishing the identity of the 
party 

• Shankar Industries (1978) 114 ITR 689,  
• C.Kant & Co.(1980) 126 ITR 63,  
• Prakash Textile Agency (1980) 121 ITR 890 

By Mere Filing of Confirmation letters 

• Bharti P. Ltd. (1978) 111 ITR 951, 
• W.J. Walker & Co. (1979) 117 ITR 690,  
• United Commercial & Industrial (1991) 187 ITR 596 
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Not to prove Negative 

Taxpayer cannot be compelled to prove 
the negative. Apparent is Real 

• Daulat Ram Rawatmull (1973) 87 ITR 349 

If Assessee denies the income, 
Revenue has to prove that such income 
has been earned by the taxpayer. 
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Circumstantial Evidences 

Admissible Evidences 
• Indirect Evidences 
• Circumstantial Evidences 
• Hearsay evidence 

Jurisprudence 
• Jaikumar Bakliwal (366 ITR 217)(Raj) 
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Absence of Witness 

Witness fails to attend due to various 
reasons 

Mere absence of witness could not 
lead to an adverse inference against 
the taxpayer. 

• Anis Ahmad and Sons 297 ITR 441 (SC) 
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Application of Mind 

Application of mind is sine qua non  

Due care and attention must be exercised 

Jurisprudence 
• New Central Jute Mills Co Ltd. vs. Dwijendralal 

Brahmachari [1973] 90 ITR 467 (Cal) 
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Statement by Double Speaking Person 

 Eastern Commercial Enterprises 210 ITR 103 (Cal) 
 It is true that he has proved to be a shifty person as a 

witness.  

 At the earlier stages, he claimed all his sales to be 
genuine  

 but before the Assessing Officer in the case of the 
assessee, he disowned the sales specifically made to the 
assessee.  

 This statement can at the worst show that Shri Sukla is 
not a trustworthy witness and little value can be attached 
to what he stated either in his affidavits or in his 
examination by the Assessing Officer. His conduct 
neutralises his value as a witness.  

 A man indulging in double-speaking cannot be said 
by any means a truthful man at any stage and no 
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Suspicions 

AO must not be biased or presumptuous against 
Assessee 

Evidence and statements must be weighed upon their 
own merits 

Claim of a taxpayer cannot be rejected on the suspicion 
that the witness came forth only to oblige the taxpayer 

• Sheo Narain Duli Chand vs. CIT [1969] 72 ITR 766(All) 
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Lack of Enquiry 

Assessing Officer cannot ‘sit back with folded 
hands’ till the taxpayer exhausts all the evidence or 
material in his possession and then comes forward to 
merely reject the same on the basis of presumptions. 

No addition can be made In case of clear lack of 
enquiry 

• Gangeshwari Metal (P) Ltd. (2014) 361 ITR 10 
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Summons u/s 131 

Tool for making independent enquiries to 
examine claims of Assessee 

Require them to produce necessary records to 
corroborate claims. 

Examine witness on oath and take statements 
as Powers Co-terminus with Civil Court 
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Right to Request for summon 

Assessee entitled to make specific request on 
which AO is duty bound to act 

Independent enquiry u/s 131 or 133(6) 

Order passed without acceding the request to 
enforce attendance of witness is bad in law 

• Prakash Chandra Nahata (MP HC) 
• EMC (Works) [1963] 49 ITR 650 (All);  
• Continental Seeds & Chemical 1 SOT 393 (Del)  
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Power to Commission 

Witness unable to attend 

Residing Beyond limit of jurisdiction 

Issue commission to local court 
• Rule 4, Order 26, Code of Civil Procedure, 

1908 
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Principles of Natural Justice 

Principle of Audi Alteram Partem 
is must 

• Swadeshi Cotton Mills 68 AIR 818 (SC);  
• Sahara India (Firm) 300 ITR 403 (SC) 

Appellate Authorities remand 
back such cases 
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Independent / Private Enquiries 

AO can rely on private sources of info 

However it can be used against only after 

• Communicate such evidence to Assessee; 
• Sufficient opportunity to rebut 

Kishinchand Chellaram vs. CIT [1980] 125 ITR 713 
(SC) 

On specific request opportunity for cross examination 
is must 

|CA. PANKAJ SHAH | 969 189 3040 | 



Art of Cross examination – Paul Brown 

If they are bold –  
• observe a gravity and ceremony towards them 
• to repress assurance 

If they are alarmed 
• Commence with familiar subject.  

• Where do you live, How long you know 
• Let mind gain equilibrium 

Modulate your voice as per circumstances 
• Inspire the fearful and repress the bold 

Never call witness which your adversary is compelled to call 
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Common Cause vs. UOI (Sahara Diaries 
case)(SC) 

Entries in loose papers/sheets are irrelevant and 
inadmissible as evidence 

Such loose sheets are not books of account 

Entries therein are not sufficient to charge a person with 
liability 

Even if books are kept, entries therein shall not be 
sufficient evidence. 

Person relying on such entries has to prove that they 
are in accordance with facts  
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Whatsapp chats as evidence 

 Threats issued to a person on WhatsApp 
 HC directed the police to conduct an enquiry in the case 

of H.B. Saravana Kumar vs. State, Crl. O.P. No. 
10320/2015. The Court relied on a CD containing the 
WhatsApp chats as evidence of the threats.  

 Bombay HC in Kross Television case held that  
 It cannot be that rules and procedure are either so ancient or so rigid (or both) that 

without some antiquated formal service mode through a bailiff or even by beat of 
drum or pattaki, a party cannot be said to have been ‘properly’ served. The purpose 
of service is put the other party to notice and to give him a copy of the papers. The 
mode is surely irrelevant. Courts have not formally approved of email and other 
modes as acceptable simply because there are inherent limitations to proving 
service. Where an alternative mode is used, however, and service is shown to be 
effected, and is acknowledged, then surely it cannot be suggested that the 
Defendants had ‘no notice’.  
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Doubting of creditworthiness on ground of 
lower returned income 

 Garima Polymers (P.) Ltd. vs. ACIT [2021] 131 
taxmann.com 4 (Delhi - Trib.)  
 it is held that where Assessee received unsecured loan 

from creditors through banking channel and they had 
sufficient bank balance to give loan to Assessee, merely 
because low income was shown in return of income by 
creditor, it was no ground to make any addition against 
Assessee 
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Cash deposit before advancing loan 

 DCIT vs. Rohini Builders [2003] 127 TAXMAN 523 
(GUJ.)  
 If primary onus is discharged then no addition can be 

made only on account of cash deposit in bank account of 
lender. 

 Moongipa Investment Ltd.  vs. ITO [2013] 30 
taxmann.com 113 (Delhi - Trib.)  
 where assessee had proved identity and creditworthiness 

of lenders, Assessing Officer cannot disbelieve deposits 
merely because there was cash deposit of similar amount 
in creditor's account.  
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Subsequent repayment of loan 

 Repayment of loan is a strong indicator to prove 
genuineness of credit 
 ACIT vs. Rakesh Bhartia (ITA No. 428/Kol/2012) 
 H.R. Mehta vs. ACIT [2016] 387 ITR 561 (Bombay) 
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Verify purchase and sale transactions 
 Non receipt of response under Section 133(6) from suppliers  

 Anis Ahmad & Sons vs. CIT [2008] 297 ITR 441 (SC) 
 the assessee could not be held responsible for non-appearance of traders 

to whom the summons were issued by the Assessing Authority.  

 no adverse inference ought to have been drawn by the authorities for non-
appearance of those traders 

 Cheil India (P.) Ltd. [2016] 68 taxmann.com 410 
 “it is a well established position of law that genuineness of the claim 

cannot be denied merely because the party to whom payment claimed to 
have been made is not responding to the notice issued by the Assessing 
Officer especially when the assessee claimant had filed sufficient 
documents in support of the payment claimed. There may be several 
reasons for a party for non-appearance or non compliance before 
the Assessing Officer, for which the assessee cannot be penalized.” 
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Agricultural income 
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Agricultural income 

 Notices to Verify Agricultural income 
 Evidences 

 Land holding 

 P-I P-II 

 KCC / Agro credit account 

 Sale proceeds 

 Crop yield per acre 

 Issues 
 Bills and vouchers not available 

 Cash sale proceeds of agricultural produce 
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Smt. Annakkalanjiam Mathivanan (ITA No. 
2451/Chny/2018) 
 “5. The Assessing Officer as well as the CIT(Appeals) have to appreciate the 

fact that the agricultural products in this country are traded in unorganized 
sector.  

 The workforce in the agricultural sector is unorganized. When the agricultural 
products are traded in unorganized sector in the country, expecting the 
assessee to produce bills for sale of agricultural produce is something which 
cannot be produced by the assessee.  

 Moreover, when the assessee engages labourers in carrying out agricultural 
operation and incur expenditure, producing vouchers is something uncalled 
for. What is to be seen is that whether the assessee has cultivated the land 
as claimed.  

 When the assessee claims that the land was cultivated with certain crops 
and when the Assessing Officer has taken up the assessment for 
examination after three or four years from the relevant financial year, no 
material evidence will be available on the land to show that the assessee 
has cultivated as claimed. The only evidence available is the record 
maintained by the State Government in its Revenue Department.” 
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Shahnaj Bano; ITA No.443/Ind/04 

 If a person has only agricultural income and no other income, 

then no addition can be made to the total income, then no 

addition can be made to the total income unless and until the 

AO proves that the assessee has any other source of income 

which is taxable under the Income Tax Act.  
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On money payment allegations 

 Survey/ Search on Builders 

 Admission of on money receipt 

 Jurisprudence 
 Pukhraj Soni, (2019) 34 ITJ 489 (MP) 

 Held that evidence in the nature of diary or loose papers which 
are not maintained in the course of business by the third party 
would not a good piece of evidence  

 S.K. Gupta vs. DCIT 1999 063 IT J 0532 T DEL  

 on raid at Estate agent certain loose sheet and torn papers were 
relating to purchase/sale of property which was stated to be 
Entries made related to some futuristic planning. It was held that 
there was no evidence to show that there was any undisclosed 
investment or any sale of any property without corroboration of 
such document with actual sale and purchase. 
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Tirupati Construction (2016) 27 ITJ 499 
(Trib. - Indore) 

Assessee made cash payment for purchase of land –  

that the assessee’s case transaction was genuine, the conveyance deed was 
executed before the Registrar,  

the name and address of the seller was mentioned in the sale deed itself, the 
identity of the persons was not in doubt.  

In these circumstances, the Assessing Officer must have come to the 
conclusion that the provisions of Section 40A(3) of the Act were not applicable 
 

|CA. PANKAJ SHAH | 969 189 3040 | 



Unaccounted / Undisclosed business 

Undisclosed bank accounts 

Multistate cooperative societies 
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Total Sale is not income 

 Gujarat High Court in the case of CIT v. President 
Industries [2002] 258 ITR 654  
 held "dismissing the application for reference, that the 

amount of sales could not represent the income of the 
assessee who had not disclosed the sales. The sales only 
represented the price received by the seller of the goods; 
only the realisation of the excess over the cost 
incurred could form part of the profit included in the 
consideration for the sales. Since there was no finding 
to the effect that investment by way of incurring the 
cost in acquiring the goods which were sold had been 
made by the assessee and that the investment was also 
not disclosed, only the excess over the cost incurred 
could be treated as profit 
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Non applicability of Section 40A(3) and Section 
40(a)(ia) on undisclosed income and expenses 

 CIT vs. Amman Steel & Allied Industries [2015] 
377 ITR 568 (Madras)  
 Provisions of section 40A(3) cannot be applied when 

assessable income has been arrived by applying a 
percentage rate on unaccounted turnover. 

 Chhattisgarh Steel Casting (P) Ltd. vs. ACIT (2008) 8 
DTR (Bilaspur)(Trib) 14 it  
 disallowance under s.40A(3) made by AO out of 

unrecorded purchases from the record seized by Excise 
Department was uncalled for where income was 
estimated. 
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CIT Vs. Purushottamlal Tamrakar 270-ITR 
314( MP)  

 No separate disallowance for cash payments u/s 

40A(3) or 40(a)(ia) if net profit or gross profit is 

estimated in case of Assessee 
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Lower Profits 
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Assessee may be incompetent or his method 
of business may be uneconomic. 

No specific major Defects in books 

Books cannot be rejected 

• Pandit Bros. v. CIT (26 ITR 159 )(Punj.) 
• S. Veeriah Reddiar v. CIT [1960] 38 ITR 152 (Ker.) 
• J.A. Trivedi (158 ITR 705)(MP) 



Comparable Instances 
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When books are rejected the AO is 
bound to confront the comparable 
instances before applying GP/NP Rate 

• K Baliah v. CIT (56 ITR 182)(Mys)  
• Polisetti Subbaraidu & Co. v. CIT (69 ITR 

738)(AP) 
• Joseph Thomas & Bros.’ case (68 ITR 796 (Ker.)) 
• BV Ashwathiah & Bros. (69 ITR 860)(Mys) 



Interest on Cash Credits 
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Cash Credits pertaining to earlier years 
cannot be added in the later year 

• C.I.T. vs. Prameshwar Bohra (2008) 301 ITR 404 (Raj). 
• Usha Stud Farms (301 ITR 384)(Del) 

Interest on such Loans 

• No disallowance of Interest merely since the creditors 
did not respond to notices issued 

• Such stand is not available with AO 
• CIT v. P.K. Narayanan 108 Taxman 424 (Ker.) 



Bogus Purchases 
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Suspicious dealers 

Dealers - Registration 
cancelled for admitting 
that they have not done 
genuine business but 
issued only invoice. 

Genuine dealers - not 
deposited the tax 

collected to 
Government – 

Affidavit of Hawala bill 
providers. 

Dealers who have 
done the actual sales 

and also issued bogus 
bills 

Only bill providers 
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Primary onus on Assessee to prove 
genuineness of purchases 

• Books of Accounts, Stock Register, LR, etc. 
• Identity of vendor 
• Payment through a/c payee cheques 
• Sales Tax was not paid by vendor is irrelevant 

Jurisprudence 

• Babulal C. Borana v. ITO 282 ITR 251 (Bom)(HC) 
• ACIT v. Kishan Lal Jewels (P.) Ltd. 147 TTJ 308 
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Genuine Sales  
• Sales is accepted to be genuine 
• Merely because supplier does not appear 
• Corresponding purchases cannot be held bogus 

Jurisprudence 
• CIT v. Nikunj Eximp 216 Taxman 171(Bom) 
• CIT .v. Nangalia Fabrics P. Ltd. 220 Taxman 17 

(Guj) 
• Rajesh P. Soni v. ACIT (2006) 100 TTJ 892 (Ahd.) 
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Cross Examination of Vendors 

Material obtained through Private Enquiry 

Must be communicated to Assessee 

Opportunity of Cross Examination if asked 

Jurisprudence 
• Dhakeswari Cotton Mills Ltd. 26 ITR 775 (SC) 
• Eastern Commercial Enterprises 210 ITR 103 

(Cal.)(HC) 
• Kishinchand Chellaram v. CIT (1980) 125 ITR 713 (SC) 
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Name on website of Sales Tax 
Department as hawala dealer not enough 
to disallow purchases. 

• Shri Rajeev G. Kalathil (ITA No. 6727/M/2012) 

Cash Purchases – S.40A(3) 

• Purushottammlal (270 ITR 314)(MP) 
• ITO v. Nardev Kumar Gupta (2013) 142 ITD 303 
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Low Household Withdrawals 
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Low Household Withdrawals 

No disallowance on account of low withdrawals can be made 
on surmises without any specific material 

• High Status of family 

In absence of any material brought on record by revenue 
authorities to justify higher estimated expenditure, 
Assessee’s version of household expenses had to be 
accepted  

• Raj Kumar Jain v. ACIT [1994] 50 ITD 1 (All)(TM) 

• M.P. Malliwal v. JCIT ([2006] 10 SOT 319(HYD) 

• S.K. Gupta V. DCIT [1998] 62 TTJ 666(DELHI) 
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Conjectures and Surmises 

No Disallowances on Conjectures 
and Surmises 

Dhakeshwari Cotton Mills Limited 
v. CIT (26 ITR 775)(SC) 

• ITO cannot make assessment on a pure 
guess without any evidence or material and 
hence, such ad hoc disallowance is 
unjustified.  
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Transactions with  
Related Concerns 
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Interest u/s 40A(2)(b) 

Interest on Unsecured Loans from relatives 

Rate 18% 

Bank Rate 13.25% 
• Balkishan Jagannath Goyal (I.T.A.No. 590/Ind/2009) 

• Prevailing market rate does not mean the basic Bank rate of interest 
• Other indirect and hidden cost incurred for obtaining loan relating to 

processing fee, inspection fee, stock audit fee, legal documentation 
charges and the stamp duty expenses for mortgage and 
hypothecation cannot be left out. 

• Bank loan is not available just on asking or personal guarantee, but 
so many other collateral securities are also insisted by the Bank in 
addition to hypothecation of stock worth more than the amount of 
loan sanctioned by the Bank, whereas loans from friends and 
relatives available just on asking depending upon personal relation. 

|CA. PANKAJ SHAH | 969 189 3040 | 



Interest u/s 36(1)(iii) 

Own as well as Borrowed Funds 

Interest free Loans and Advances 

Reliance Utilities (313 ITR 340)(Bom) 
• If there are funds available both, interest-free and 

over draft and/or loans are taken, then a 
presumption would arise that investments would 
be out of the interest-free fund generated or 
available with the company, if the interest-free 
funds are sufficient to meet the investments. 
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Brokerage and Commission 
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Commission 

Identity of Agents 

Payment through Account Payee cheques 

Nature of Services for business purpose 

CIT v. Pure Pharma (P) Ltd. (270 ITR 382 (MP)) 

Senairam Doongarmall v. CIT ([1961] 42 ITR 392 (SC)) held that it is the 
nature/quality of the payment that is decisive of the character of the payment and 
not the method of the payment of its measure. 
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Commission on Government Supplies 

CIT. v. Electrical Construction Equipment Co. Ltd (182 ITR 510) 

• Department observations that since public sector undertakings place orders through 

tenders, there is absolutely no necessity of securing services of a middleman'.  

• Held In fact, it observed that such 'services become necessary for several purposes, 

such as passing information to the assessee about likely demand of their goods by 

the purchasers, helping the assessee in submitting tenders, to prepare, submit, follow 

and to inform at all stages the position of tenders and to help the assessee in getting 

the payments from buyers and also in case of dispute to get the matter settled. 

Defence Minister has accepted necessity in Procurement 
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Weapons to combat 
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Affidavits 
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What is affidavit? 

Declaration of facts 

Made in writing 

Sworn before a person having authority 

To administer oath 

Ancient and time honoured practice 
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Important considerations 

Source of knowledge and contents 
declared in affidavit is must 

Mere verification in absence of 
above makes affidavit meaningless 

• Babulal vs. Motilal AIT 1953 MB&2 
• Suckwinder Pal AIR 1982 SC 65 

|CA. PANKAJ SHAH | 969 189 3040 | 



Important considerations 

Affidavit is not an evidence 

Merely an admission (S.18 to 21 of IEA) 

Abdul Rasheed AIR 1990 Cal 37 
• Affidavit in english 
• No indication in affidavit that the text was 

explained in Hindi 
• Held such affidavit cannot be relied upon 
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Income tax and Affidavits 

Act, Rules recognise importance of Sworn statement 

Rule 10 ITAT Rules 
• Where a fact which cannot be borne out by, or is contrary to the record is 

alleged, it shall be stated clearly and conscisely and supported by duly 
sworn affidavit 

Stay petitions, condonation application 

Retraction of statements in survey, search 

Writ petitions are decided on evidence furnished by Affidavits 
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Interested testimony 

CIT vs. Krishnaveni Ammal 158 ITR 826 
• Interested testimony of Assessee is accepted 
• Fictitious cash credits allowed 
• Held when direct evidence are available Isolated 

statement of Assessee has no evidentiary value at all 
• Best evidence has to be placed before Court 

CIT vs. M. Ganapathi Mudaliar 53 ITR 623 
• When only available evidence is statement of 

Assessee and tribunal has placed reliance thereon it 
is not open to the High Court to interfere. 
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A part of it cannot be ignored 

Glass line Equipments Co. 253 
ITR 454 (Guj) 

• While dealing with affidavits 
• Revenue cannot choose to accept 

only one part in favour of revenue and  
• Ignore rest portion wherein specific 

averments were made on facts 
• Document has to be read as a whole 
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Cross examination of affidavits 

Mehta Parikh and Co. vs. CIT 30 ITR 181 
• If revenue does not choose to cross examine the 

deponent 
• With reference to statement in affidavit  
• Not open to revenue to challenge the correctness of 

statement 
• Assessee is entitled to assume that the authorities were 

satisfied with the Affidavit as sufficient proof on the point  

L. Sohanlal Gupta 33 ITR 786 
• Affidavit cannot be rejected unless Assessee is cross 

examined or called upon to produce documentary proof in 
support of affidavit sworn by him 
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Coverage 

Cash credits 

Unexplained investment 

Peak credit 

Telescoping 

Evidence law 

Affidavits 
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Precedents 

Jurisdictional High Court and SC Binding 

Divergent views of non Jurisdictional HC then view favourable to 
Assessee – 88 ITR 192 

Non jurisdictional HC to be followed if no other HC against 

Decision of ITAT is binding on lower authorities 

• Agrawal Warehousing 2003 22 SITC 114 (MP) 

Order of coordinate bench to be followed unless per incurium 
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Inadequate opportunity of being heard  

 At the outset the Appellant submits that due to 
negligence and carelessness of the erstwhile counsel the 
Appellant’s case could not be represented and thus was 
deprived from proper opportunity of being heard. In view 
of above it is submitted that the Appellant be allowed to 
submit additional evidences and all the records to enable 
it to put forth its case before Your Honours. In this 
regards the Appellant relies on following decisions: 

 In Rafiq v. Munshilal AIR 1981 SC 1400  

 Goswami Krishna MurarilalSarma v. DhanPrakash [1981] 4 SCC 574  

 LachiTewari v. Director of Land Records AIR 1984 SC 41 
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Streedhan 
 Stridhan is a traditional practice that was primarily meant to provide 

women with some level of economic security in adverse situations 
like divorce, widowhood, etc. Among Hindus, it is interpreted in 
various ways; in general, stridhan is defined as that portion of a 
woman’s wealth over which she alone has the power to sell, gift, 
mortgage, lease or exchange — whole or in parts. Usually, stridhan 
is passed from mother to daughter, unless the woman decides 
otherwise. Any dues from her can also be recovered from her 
stridhan. Besides the ornaments and trousseau given at marriage, 
stridhan also includes all the gifts of money, property, jewellery and 
so on received by the woman before, during and after marriage from 
her family, her husband’s family, friends and even strangers. It 
includes property inherited by the woman from her family or 
husband’s family; property received by her under a compromise, 
adverse possession or in lieu of maintenance; property obtained in 
partition; and property bought using proceeds from stridhan. 
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Ashok Chaddha v Income Tax Officer [2012] 
20 taxmann.com 387 (Delhi)  
 “After considering the aforesaid submissions we are of the view that addition 

made is totally arbitrary and is not founded on any cogent basis or evidence. 
We have to keep in mind that the assessee was married for more than 25-30 
years. The jewellery in question is not very substantial. The learned counsel 
for the appellant/assessee is correct in her submission that it is a normal 
custom for woman to receive jewellery in the form of “stree dhan” or on other 
occasions such as birth of a child etc. 

 Collecting jewellery of 906.900 grams by a woman in a married life of 25-30 
years is not abnormal. Furthermore, there was no valid and/or proper 
yardstick adopted by the Assessing Officer to treat only 400 grams as 
“reasonable allowance” and treat the other as “unexplained”. Matter would 
have been different if the quantum and value of the jewellery found was 
substantial. 

 We are, therefore, of the opinion that the findings of the Tribunal are totally 
perverse and far from the realities of life. In the peculiar facts of this case we 
answer the question in favour of the assessee and against the revenue 
thereby deleting the aforesaid addition of Rs.3,87,364/-.” 
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Purchase/Sale of land in earlier year 
registered in subsequent year 
 Once property in question had undisputedly not been constructed 

during financial year under consideration then there was no legal 
action available on part of Assessing Officer to invoke provisions of 
section 69. - Asstt. CiT v. Pragnesh D. Thesia [2010] 41 SOT 22 
(Ahd.) 

 Where construction of house was spread over various years, 
Assessing Officer was not justified to include entire amount as 
undisclosed investment in construction of property in one year - Smt. 
Suman Goel v. iTO [2003] 1 SOT 127 (Delhi).  

 Where assessee had made certain deposits in November 1987, 
addition on account of said deposits, being unexplained investment, 
could only be made in assessment year 1988- 89 and not in 
assessment year under consideration - Rajan H. Shinde v. Dy. CiT 
[2006] 103 iTD 360 (Pune) (TM).  
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Registration relates back to execution date of 
agreement 
 Section 47 of the Registration Act, 1908, a registered 

document shall relate back to the date on which it is 
executed and not from the date on which it has been so 
registered. 

 Jitendra Mohan v. ITO [2007] 11 SOT 594 (Delhi), it has 
been held that it is the date of allotment which is relevant 
for the purpose of computing a holding period and not the 
date of registration of conveyance deed ; 
that section 47 of the Registration Act lays down 
that registration of a document operates retrospectively  

 Gurbax Singh v. Kartar Singh [2002] 254 ITR 112 (SC), it 
has been held that registration of a document 
would relate back to the date of its execution 
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Section 115BBE 

|CA. PANKAJ SHAH | 969 189 3040 | 



115BBE 

 Applicable when additions are under  
 Section 68 to 69D 

 AO must specify the above sections to  

 invoke section 115BBE 
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115BBE 

Lakshmichand Baijnath vs. CIT 35 ITR 416 SC 
• credits are found in the business account of the assessee 

then the Income-tax authorities are entitled to  
• treat the receipts as business receipts chargeable to tax  

further 
• that when amount is found credited in books 
• maintained for business then it is not unreasonable 

inference to draw that it is a receipt from business 
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Fashion World ITAT 

Undisclosed 
investment 
expenditure 

Separate 
identity 
• Section 68-69D 

No separate 
identity 
• In books of 

business activity 

Source 

Undeclared 
receipt 

Unexplained 
receipt 
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Fashion World vs ACIT (ITA1634/Ahd/2006) 

 Held that where asset in which undeclared 
investment is sought to be taxed is not clearly 
identifiable or does not have independent identity 
but is integral and inseparable (mixed) part of 
declared asset, falling under a particular head, then 
the difference should be treated as undeclared 
business income explaining the investment 
 Excess stock of goods found in survey(GST?) 

 Excess cash found with regular cash 
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Fashion World 
 For invoking deeming provisions under sections 

69, 69A, 69B & 69C there should be clearly 
identifiable asset or expenditure. 

 There was no physical distinction between the 
accounted stock or unaccounted stock 

 Where source is clearly identifiable and alleged 
undisclosed asset has no independent existence of 
its own or physical identity then first what is to be 
taxed is the undisclosed business receipt invested in 
unidentifiable unaccounted asset  

 only on failure it should be considered to be 
taxed under section 69 on the premises that such 
excess investment is not recorded in the books of 
account and its nature and source is not identifiable. 
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Chokshi Hiralal Maganlal vs DCIT 141 TTJ 
(Ahd) 

 “excess stock found during the survey is not separately 
and clearly identifiable but is part of mixed lots of stock 
found at the premises which included declared stock as 
per books and also the excess stock as computed by the 
survey officers, the provisions of section 69B cannot be 
made applicable as  

 primary condition for invoking the provisions of section 
69A 69B is that the asset should be separately 
identifiable and it should have independent physical 
existence of its own.  

 Since excess stock is a result of suppression of profit 
from business over the years and has not been kept 
identifiable separately but is the part of overall physical 
stock found, the investment in the excess stock has to be 
treated as business income” 
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Rajasthan High Court in the case CIT vs Bajarang Traders DB IT 
No 258/2017 dated 12.09.2017 

Whether the amount surrendered by way of 
investment in the unrecorded stock of rice 
has to be brought to tax under the head 
“business income” or “income from to her 
sources”?  

• In the present case, the assessee is dealing in sale of 
food grains rice and oil seeds and the excess stock 
which has been found during the course of survey is 
stock of rice. Therefore, the investment in procurement 
of such stock of rice is clearly identifiable and related to 
the regular business stock of the assessee.” 
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Adjustment 
of Inflow 

over Outflow 

Peak Credit 

Earlier 
withdrawal is 

inflow 

Cash credit 
is outflow 

Telescoping 

Generation 
of income 

Profit on 
Suppressed 

sale 

Current year 
as well as 

earlier year 

Investment 
in assets 
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Peak Credit Theory 
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Peak Credit Theory 
 Sampath Iyengar's Law of Income-tax, Vol. 3, 9th 

edition, page 3547. Accordingly, "Peak credit" theory –  

 One of the commonest defects of an assessee, where a 

single credit or number of credits appear in the books in the 

account of any particular person side by side with a number of 

debits is that they should all be arranged in serial order, that 

a credit following a debit entry should be treated as referable to 

the latter to the extent possible and that, not the aggregate but 

only the "peak" of the credit should treated as un explained.  
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Steps before applying peak credit theory 

All the debits and credits must be arranged 
chronologically as per dates 

Identify if debits made are of nature that they 
are available to explain credit 

Any opening balance carried forward from 
earlier year cannot be added in different year 

Overall peak balance which remains 
unexplained can only be added 
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Example of Peak credit 

 This plea is generally accepted as it is logical 
and acceptable (whether the creditor is a 
genuine party or not), provided there is nothing in 
the material on record to show that a particular 
withdrawal/repayment could not have been 
available on the date of the subsequent credit 

Date Particulars Withdrawal Deposit Balance 

01.04.2011 Cash 100 100 

05.04.2011 Cash 50 50 

10.04.2011 Cheque 30 20 

15.04.2011 Cash 70 90 

170?   120?   100? 
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Salient features of peak credit 

Where the assessee claims that all the deposits are 
genuine, the benefit of peak will not be available.  

• Bhaiyalal Shyam Behari v. CIT [2005] 276 ITR 38 (All.)] 

Where Revenue is able to prove the particular withdrawal 
is not available for redeposit/ recycling, the benefit of peak 
will not be available.  

Unaccounted cash may be introduced in the books either 
as cash credit or as trade credit. Concept of peak would 
apply to trade credit also provided it is non-genuine.  
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Books rejected and peak credit 

Where books of account are rejected, and  

profits are estimated then  

it will not be correct on the part of the AO to work 
out peak  

on the basis of such rejected book of account 
and make separate addition.  

• [refer- CIT v. K.M.N Naidu [1996] 221 ITR 451 (Mad.)] 
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Consistency 

Where peak credit theory was applied in 
preceding year,  

And there was no change of 
circumstances in the subsequent year,  

then theory of peak credit could be 
applied in subsequent year also.  

• ITO v. Niteshkumar R Dalwadi [IT Appeal No. 53 
(Ahd.) of 2013, dated 11-2-2014] 
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Rule of  Consistency 

Res judicata not applicable to 
income tax proceedings 

Rule of consistency must be 
followed 

• Radhasaomi Satsang (SC) 
• Gopal Purohit (SC) 
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Cumulative peak theory  

 Where amount of funds is intermingled, unsecured 

loans are claimed to be received from several parties 

and all these loans are treated as non-genuine and 

credits appearing in different accounts are held to be 

assessee's own money, then benefit of peak would 

be available by arranging all the credits and debits in 

the chronological order.  

 Saral Plastics (P.) Ltd. v. ITO [IT Appeal Nos. 3118 & 3068 
(Ahd.) of 2013, dated 25-5-2017];  

 S.R. Enterprise v. ITO [2002] 77 TTJ 69 (Ahd.)]  
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Adjustment to peak credit  
Chetan Gupta v. Asstt. CIT [2013] 34 taxmann.com 306/144 ITD 344 
(Delhi - Trib.); 

 Opening balances - Where in a bank account 

assessee has opening balance on the first day of 

accounting period (as brought forward from last day 

of previous accounting period), such opening 

balance has to be reduced from the peak credit for 

computing undisclosed income of the current year.  

 Past capital - Whose source is proved (in respect of 

past undisclosed capital action u/s. 148 is attracted, 

provided limitation for such action is available).  
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Adjustment to Peak credit 

 Past savings - Provided there is satisfactory 
evidence/explanation of such past savings.  

 Recoveries from debtors- Provided assessee has 
evidence of lending money in the past and interest 
income is shown or offered for taxation.  

 Gifts - Adjustment of gifts will depend upon evidence 
such as gift deed, confirmation, affidavits, or 
personal deposition, proving that the donor had 
adequate money for giving gift and further that such 
gift is from relatives as defined in the Explanation to 
Section 56(2).  

 Contra-Entries : The effect of contra-entries must 
be given for calculating peak credit.  
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Adjustment to peak credit 

 Arithmetical mistakes - If the assessee points out 
arithmetical mistakes in calculating peak credit, the 
AO should consider it and give it effect.  

 Capital receipts - In deposits there could be entries 
which are of the nature of capital receipts as 
received by the assessee on sale/disposal of a 
capital asset. The AO has to undertake a different 
tax treatment of such receipts like calculation of 
capital gains or adjustment in written down value in a 
block, but they will not be part of calculation of peak. 

 Cash available in the books  
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Telescoping 
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Anantharam, Veerasinghaiah& Co. 's case 
(SC) 

 When an "intangible" addition is made to the book 

profits during an assessment proceeding, it is on the 

basis that the amount represented by that addition 

constitutes the undisclosed income of the assessee. 

That income, although commonly described as 

"intangible" is as much a part of his real income as 

that disclosed by his account books. It has the same 

concrete existence. It could be available to the 

assessee as the book profits could be. 
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Punjab and Haryana High Court in 
Premchand Jain's case 

 Held, that the Tribunal was right in law in holding that 

past intangible additions made in the case of the firm 

and allocated to the assessee's share could be taken into 

account in considering the unexplained investments of 

the assessee and these would also be available for set 

off purposes in respect of the agreed additions for low 

household expenses made in the five years under 

consideration, and remanding the case to the Appellate 

Assistant Commissioner. 
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Rajasthan High Court - Jaipur Bench 
TyaryamalBalchand's case 
 Held, that the Appellate Assistant Commissioner and the Tribunal 

had committed no error of law in holding that the unproved cash 
credit of Rs. 16,950 should be taken to have come out of intangible 
additions as substantial additions had been made even in the earlier 
years. It had also been rightly held by the Tribunal that even during 
the present assessment, an addition of Rs. 18,117 had been made, 
which would sufficiently cover any unexplained income to the extent 
of Rs. 16,950 could not, therefore, be added as income from 
undisclosed sources. 

 Considering the above decisions, the undisclosed income declared 
by the assessee in a sum of Rs. 52 lakhs in the return of block period 
on the basis of calculation of the seized material is available to the 
assessee for the purpose of explaining other additions/investments. 
Since the addition on account of undisclosed income on account of 
undisclosed purchases is less than the amount of returned income of 
Rs. 52 lakhs, no separate addition is liable to be made. 
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Telescoping of Group cases 

 15. A refinement or extension of the plea 
occurs where the credits appear not in the 
same account but in the accounts of different 
persons. Even then, if the genuineness of all 
the person is disbelieved and all 
the credits appearing in the different account 
are held to be the assessee's own moneys, 
the assessee will be entitled to set off and a 
determination of the peak credit after 
arranging all the credits in the chronological 
order." 
 CIT v. Fertilizer Traders --(para 14 & 15) 
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 Source of deposit, or of cash inflow, is explained 
through gross profit additions. [refer- CIT v. Aggarwal 
Engg. Co. (Jal.) [2008] 302 ITR 246/156 Taxman 40 
(Punj. & Har.)] 

 Investment in later years is explained by intangible 
additions of earlier years, unless it is proved by the 
Revenue that such additions were not available for 
investment in subsequent years. [refer- S. 
Kuppuswami Mudaliar v. CIT [1964] 51 ITR 757 
(Mad.); CIT v. Guruswamy Nadar & Sons (KSM) 
[1984]149 ITR 127/19 Taxman 533 (Mad.)] 
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 Where assessee disputes both the additions, the 
benefit of telescoping may not be available. 

 Where inflated expenses had been introduced in the 
books as bogus cash credits, the benefit of 
telescoping would not be available against addition 
on account of investment, as such inflated expenses 
are already neutralized. [refer- CIT v. K. N. 
Satyapalan [2001] 247 ITR 105/[2000] 110 Taxman 
151(Ker.)]  

 Where benefit of telescoping is allowed, it would 
raise a substantial question of law. [refer- CIT v. Five 
Stars Holidays [2007] 294 ITR 54/[2008] 167 
Taxman 231 (Delhi)] 

 

 
|CA. PANKAJ SHAH | 969 189 3040 | 



 However, benefit of telescoping would not be 
available in a case where undisclosed income in 
earlier years was not assessed. [refer- CIT v. 
Sharraf Trading Co. [2016] 67 taxmann.com 
176/[2015] 376 ITR 534 (All.). It is pertinent to refer 
to the observations of Hon'ble Allahabad High Court 
as under- 
 "A concealed income which was neither disclosed in the 

assessment proceedings nor in any other ancillary 
proceeding for any earlier year can hardly constitute a 
source for a subsequent credit entry and if the 
explanation of the assessee that the source of the credit 
entry is the undisclosed income of the earlier years is 
accepted, it will open the doors of the tax evasion and the 
purpose behind the enaction of s. 68 will be easily 
defeated." 
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 In the context of telescoping following observations 
of Kantilal & Bros v. Asstt. CIT [1995] 52 ITD 412 
(Pune) are also relevant-  
 "It would be contrary to the canons of law to tax the same 

amount twice, i.e., as borrowings and as cost of assets. 
The borrowings were utilised to acquire the assets. Once 
the contention of the assessee, that the amount as 
reflected in the 'seized paper' represented borrowings of 
the assessee, was accepted, it would be proper to 
presume that such amount was utilised for the acquisition 
of assets found at the time of search." 
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NRA Iron considered in Shri Sumati Kumar 
Kasliwal and Others (2019) 35 ITJ 137 (Trib. - Indore) 

 Cash Credit – Section 68 of the Income-tax Act, 1961 – 
A.Y. 2012-13 – AO made additions u/s 68 in respect of 
loans taken by the assessee – HELD –  ITAT held that 
the ratio in NRA Iron & Steel Pvt. Ltd., (2019) 34 ITJ 541 
(SC) is not applicable to the facts of the present case, 
because the issue in present case is of business loans 
which were duly repaid in 2 months with interest and TDS 
was deducted therefore this is not a case of investment – 
Assessee has been successful to prove the genuineness, 
creditworthiness and identify of the alleged cash creditors 
– No incriminating material was found – AO seems to 
have made the addition without making any 
investigation – ITAT deleted the additions. [Refer 
Para 7.15 & 7.15] 
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Case laws that changed the law 
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Bajaj Tempo’s case (196 ITR 188)(SC)  
• a provision in the taxing statute for promoting growth 

and development is to be construed liberally and 
hence, even the restriction contained in such a 
provision has to be construed so as to advance the 
objective of the provision and not to frustrate it. 

Vegetable Products 88 ITR 192 (SC) 
• If two reasonable constructions of a taxing provision 

are possible, that construction which favours the 
assessee must be adopted. 

We must know 
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CIT v.Travancore Sugars & Chemicals Ltd. [1973] 88 ITR 1 
(SC). 

• It is well-settled principle of law that in order to interpret 
an agreement one has to consider the substance of the 
agreement rather than its form. The agreement should 
be read as a whole and not in piecemeals.  

Gestetner V. CIT (117 ITR 1,13)(SC).  

• Circulars are not benevolent, the same are not binding 
on the assessee. See Gestetner V. CIT (117 ITR 
1,13)(SC).  

We must know 
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Agrawal Warehousing and Leasing Ltd. vs. CIT (2002) 
257 ITR 235 (MP) 

• orders passed by the Tribunal are binding on all tax authorities 
functioning under the jurisdiction of Tribunal.  

Radhasoami Satsang -Vs- CIT (1992) 193 ITR 321 
(SC)  

• "We are aware of the fact that, strictly speaking, res judicata does 
not apply to income-tax proceedings. Again, each assessment year 
being a unit, what is decided in one year may not apply in the 
following year but where a fundamental aspect permeating through 
the different assessment years has been found as a fact one way 
or the other and parties have allowed that position to be sustained 
by not challenging the order, it would not be at all appropriate to 
allow the position to be changed in a subsequent year. " 

We must know 
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LIC vs. CIT (219 ITR 410) (SC) 

• Assessee cannot be compelled to do something which 
is impossible for him or is beyond his control. 

Nagappa Vs. CIT [1969] (73 ITR 626, 633) (SC);  

• Firmly settled principles that eschews double taxation  

CIT v. Shoorji Vallabhadas and Co. (46 ITR 
144)(SC); 

• it is only the “real” income, which can be subjected to tax 
• income-tax in a levy on “income” and not notional income. 

We must know 
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Kishinchand Chellaram vs. CIT 125 ITR 173 
(SC) 

• Unless confronted third party material gathered at the 
back of Assessee cannot be used to draw adverse 
inference 

CIT vs. Sunita Dhadda (Supreme Court) 

• AO has to provide the evidence to the assessee & grant 
opportunity of cross-examination. Secondary evidences 
cannot be relied on as if neither the person who prepared 
the documents nor the witnesses are produced. The 
violation of natural justice renders the assessment void. 
The Dept cannot be given a second chance 

We must know 
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We must know 

CIT vs. Excel Industries Ltd  
• the dispute was only as to the year of taxability and as the rate of 

tax remained the same the dispute raised by the Revenue is 
entirely academic or at best may have a minor tax effect. There 
was, therefore, no need for the Revenue to continue with this 
litigation when it was quite clear that not only was it fruitless (on 
merits) but also that it may not have added anything much to the 
public coffers. It is hoped that the Revenue implements its litigation 
policy a little more practically and a little more seriously 

Nagri Mills 33 ITR 681 (Bom)  
• when the tax rates are same in both years, the department should 

not fritter away its energies in raising questions as to the year of 
deductibility/taxability.  

E.D. Sassoon & Co. Ltd. v. CIT [1954] 26 ITR 27 (SC) 
• income can be said to have accrued or arisen only when a right 

to receive the amount in question is vested in the taxpayer. |CA. PANKAJ SHAH | 969 189 3040 | 



We must know 

Dhakeshwari Cotton Mills Ltd. V. CIT (26 ITR 775)  
• Income tax Officer is not entitled to make a pure guess and make 

an assessment without reference to any evidence or any material 
at all. There must be more than bare suspicion to support the 
assessment. 

S.A. Builders v. CIT (288 ITR 1)(SC)  
• the Revenue cannot justifiably claim to put itself in the arm-chair of 

the businessman or in the position of the board of directors and 
assume the role to decide how much is reasonable expenditure 
having regard to the circumstances of the case. No businessman 
can be compelled to maximize its profit. The income tax authorities 
must put themselves in the shoes of the assessee and see how a 
prudent businessman would act. The authorities must not look at 
the matter from their own view point but that of a prudent 
businessman. 
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We must know 

Tutikorin Alkali Chemicals and 
Fertilizers V. CIT (227 ITR 
172)(SC) 

• Treatment in accounts is not 
determinative of deductibility 
or otherwise under the Act. 
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'ignorantia legis neminem excusat' 

Dilution of maxim 

• 'Ignorance of law is no excuse' 

Motilal Padampat Mills Ltd. v State of Uttar 
Pradesh reported in (1979) 118 ITR 326(SC). 

• “It must be remembered that there is no presumption that 
every person knows the law. It is often said that everyone 
is presumed to know the law, but that is not a correct 
statement: there is no such maxim known to the law.” 
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Personal Expenses 
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Personal Expenses 

Car expenses on vehicles given to 
directors for personal use 

• Allowable If as per the terms and conditions of 
their appointment,  

• ‘remuneration’ as defined in the Explanation to 
section 198 of the Companies Act, 

Sayaji Iron and Engg. 
Co. v. CIT [2002] 253 ITR 749 (Guj.) 
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Adhoc Disallowances for Personal Expenses 

There cannot be any adhoc 
disallowances for personal 
expenses in Companies 

• New Healthcare P. Ltd. 2009 13 ITJ 444 
ITAT Indore 

• OTG Global Finance Ltd. 2008 11 ITJ 630 
ITAT Indore 

• Jash Engineering Ltd 2007 9 ITJ 110 ITAT 
Indore 
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Expenses on Abandoned Project 

New project in Same line of business 

Project Abandoned 
• CIT vs Graphite India Limited (221 ITR 420 – 

Cal.),  
• DCIT vs Assam Asbestos Limited (263 ITR 

357 – Gau.).  
• Nimbus Communications Limited vs ACIT 

(132 TTJ 351). 
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Bad Debts 

Income offered in 
earlier year 

Actual write off 
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Advances Written off 

CIT VS. Anjani Kumar Co. 
Ltd. (2003) 259 ITR 114 (Raj) 

Pik Pen Private Limited vs. 
ITO.( ITA 6847/Mum/2008) 
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Hypothetical Income 

India Finance & Construction v. DCIT (200 ITR 710)(Bom)  

• “when no income is received, there is no question of paying any tax on income 

which the respondents think should have been received but was in fact not 

received” 

CIT v. Motor Credit Company Private Limited (127 ITR 572) 
(Madras) 

• “if no income has materialized, there can be no liability to tax on a hypothetical 

income. It is not the hypothetical income that has to be taken into account, but 

what should be considered is whether the income has really materialized or 

resulted to the Appellant. The question whether the real income has 

materialized to the Appellant has to be considered with reference to 

commercial and business realities of the situation in which the Appellant has 

been placed.” 
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Wholly and exclusively 

Expression “for the purpose of business” is wider 
in scope than the expression “for the purpose of 
earning profits” and  

‘wholly and exclusively’ does not mean 
‘necessarily’. 

Jurisprudence 

• Sasoon J. David and Co. vs. CIT (118 ITR 261)(SC) 
• Bralco Metal Industries Pvt. Ltd. vs. CIT (206 ITR 477)(Bom) 
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Commercial Expediency 

CIT vs. Gobald Motor Services P. Ltd. (100 ITR 240) 
• “it is not for the revenue to question the commercial expediency of 

the expense. Commercial expediency is a matter left entirely to the 
judgment of the Assessee.” 

S.A. Builders v. CIT (288 ITR 1)(SC) 
• “the Revenue cannot justifiably claim to put itself in the arm-chair of 

the businessman or in the position of the board of directors and 
assume the role to decide how much is reasonable expenditure 
having regard to the circumstances of the case.  

• No businessman can be compelled to maximize its profit. The 
income tax authorities must put themselves in the shoes of the 
assessee and see how a prudent businessman would act. 

• The authorities must not look at the matter from their own view 
point but that of a prudent businessman. 
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Promotional Expenses 

Gifts to foreign guests/ delegates who could be potential lenders 
– deductible expense 

• ICICI vs. IAC (32 ITD 315) 

Expenses incurred by assessee company in connection with 
distribution of dry fruits on Diwali and New Year’s Day- 
Deductible 

• ITO vs. SLM Maneklal Industries Limited (17 ITD 515) (Ahm.) 
• Geetanjali Woollens vs. ACIT (54 TTJ 19) (Ahm) 

Silver coins distributed as presents to employees/others on 
occasion of silver jubilee- allowable expense. 

• -Suessen Textiles Bearings Limited (43 TTJ 399) (Ahm.) 
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Promotional Expenses 

Expenses on account of dry fruits etc. 
distributed among customers on festive 
occasions deductible 

• ITO vs. French Dyes and Chemicals (10 ITD 204) 

Inaugration expenses deductible 

• Sunil Synchem Ltd. vs. CIT (205 ITR 298) 
• Delhi Cloth and General Mills vs. CIT (189 ITR 500) 
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Drafting of appeals 
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Drafting of Grounds and SOF 

 Challenge the cause 
 On the facts and circumstances of the case and in law the 

AO erred in making disallowance of ….. 

 The Appellant humbly prays that the said disallowance be 
deleted 

 Wide but Conscise 

 Not argumentative 

 Avoid case laws in Grounds 

 Cover legal grounds as well like challenge 
jurisdiction or validity of Assessment 
 Sunita Finlease 
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Written Submissions 

Background 

Ground wise  
• Facts in Brief 
• Treatment by AO 
• Appellant’s Submissions – factual and 

legal 
• Prayer 
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Fresh plea/claim in appeal 

AO cannot accept a new claim 
otherwise than revised return 

However Appellate authorities 
can 

• Pruthvi Brokers & Shareholders 252 
CTR 151(Bom.). 

• Chicago Pneumatics (ITAT Mum) 
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Paperbook 

Filing 

• In ITAT a week before the Date of hearing (Rule 18) 
• In CIT(A) Preferable to file in Advance 

It should mention which documents were 
there before Lower authorities 

Documents should be certified by Assessee 
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Additional Grounds 

CIT(A) to allow additional grounds if omission not willful or 
unreasonable 

• Jute Corp. of India Ltd. vs. CIT 187 ITR 688 (SC) (FB) 
• Heinrichde Frics GMBH vs. Jt. CIT 281 ITR 18 (Mum)(AT) 

Jurisdiction Issue can be raised at any stage 

• Inventors Industrial Corporation Ltd.194 ITR 548 (Bom). 
• Union of India v. Rai Singh Dal Singh 88 ITR 200 (SC) 

Invalid jurisdiction cannot be corrected by Sec. 292B 

• Saraf Gramodyog Sanshtan 108 ITD 115 (Agr.) 

ITAT can admit new ground – oral or written 

• National Thermal Power Co. Ltd. vs. CIT 229 ITR 383 (SC),   
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